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THIRTEENTH DAY
{Tuesday, July 30, 1991)

The Senate met at 9:30 a.m. pursuant to adjournment and was called to order
by the President.

The roll was called and the following Senators were present: Armbrister,
Barrientos, Bivins, Brooks, Brown, Carriker, Dickson, Ellis, Glasgow, Green, Haley,
Harris of Tarrant, Harris of Dallas, Henderson, Johnson, Krier, Leedom, Lucio,
Lyon, Moncrief, Montford, Parker, Ratliff, Rosson, Sibley, Sims, Tejeda, Truan,
Turner, Whitmire, Zaffirini.

A quorum was announced present.

Pastor Michael Ensrude, Ascension Lutheran Church, Austin, offered the
invocation as follows:

Let us take a moment to pause and remember why we are here.

Almighty God, the source of all goodness, bless those who are in the position
of power and authority in this State. Bless the Governor and her family, all members
of this governing body and those who assist them. Enrich them with Your grace and
truth, and fill them with Your spirit, that we may be governed with wisdom and
justice and godliness by these, Your appointed servants. Watch over those who help
form public opinion—the press and the broadcasting services, the lobbyists and the
special interests. Enable us as citizens to cherish our rights as free people, and to
speak out in a manner which is responsible and in accordance with Your will,
Through Jesus Christ I pray. Amen.

On motion of Scnator Brooks and by unanimous consent, the reading of the
Journal of the proceedings of yesterday was dispensed with and the Journal was
approved.

CO-AUTHOR OF SENATE BILL 83

On motion of Senator Glasgow and by unanimous consent, Senaior Dickson
will be shown as Co-author of S.B. 83.

MESSAGE FROM THE HOUSE

House Chamber
July 30, 1991

HONORABLE BOB BULLOCK
PRESIDENT OF THE SENATE

SIR: I am directed by the House to inform the Senate that the House has passed
the following:

The House has refused to concur in Senate amendments to H.B. ¢ and has
requested the appointment of a Conference Committee 1o consider the differences
between the two Houses. The following have becn appointed on the part of the
House: Cain, Chair; Black, Pierce, Edwards, Taylor.

Respectfully submitted,

BETTY MURRAY, Chief Clerk
House of Representatives
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REPORT OF STANDING COMMITTEE

Senator Glasgow submitted the following report for the Committee on State
Affairs:

CS.HB. 6
SENATE BILL ON FIRST READING

The following bill was introduced, read first time and referred to the Committee
indicated:

S.B. 87 by Sims Finance
Relating to the disposition of interest received from investments of money in the
funds and accounts in the charge of the state treasurer.

(Senator Brooks in Chair)

MOTION TO PLACE COMMITTEE SUBSTITUTE
HOUSE JOINT RESOLUTION 1¢ ON SECOND READING

Senator Green asked unanimous consent to suspend the regular order of
business to take up for consideration at this time:

C.S.H.J.R. 10, Proposing a constitutional amendment in aid of turnpikes, toll
roads, and toll bridges.

(President in Chair)
There was objection.

Senator Green then moved to suspend the regular order of business and take
up C.S.H.J.R. 10 for consideration at this time.

The motion was lost by the following vote: Yeas 18, Nays 12. (Not receiving
two-thirds vote of Members present)

Yeas: Barrientos, Brooks, Carriker, Dickson, Ellis, Glasgow, Green, Lucio,
Moncrief, Montford, Parker, Ratliff, Rosson, Tejeda, Truan, Turner, Whitmire,
Zaffirini.

Nays: Armbrister, Bivins, Brown, Haley, Harris of Tarrant, Harris of Dallas,
Henderson, Johnson, Krier, Leedom, Sibley, Sims,

Absent: Lyon,

CAPITOL PHYSICIAN

The “Doctor for the Day,” Dr, Don Beach of Smithville, was introduced to the
Senate by Senator Armbrister,

The Senate expressed appreciation and gratitude to Dr. Beach for participating
in the “Capitol Physician™ program sponsored by the Texas Academy of Family
Physicians.

SENATE BILL 2 WITH HOUSE AMENDMENTS

Senator Parker called S.B. 2 from the President’s table for consideration of the
House amendments to the bill.

The President laid the bill and the House amendments before the Senate.
Committee Amendment - Black
Amend S.B. 2 by substituting the following;
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A BILL TC BE ENTITLED
AN ACT

relating to the oversight and regulation of the state’s environmental resources,
natural resources, and cnergy resources; providing civil and criminal penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

ARTICLE |. CONSOLIDATION, POWERS, AND DUTIES OF
ENVIRONMENTAL STATE AGENCIES

SECTION 1.001. Section 5.001, Water Code, is amended to read as follows:

Sec. 5.001. DEFINITIONS. In this chapter:

(1) “Board” means the Texas Water Development Board.

(2) “Commission” means the Texas Natural Resource Conservation
[Water] Commission.

(3) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

SECTION 1.002. The heading to Subchapter B, Chapter 5, Water Code, is
amended to read as follows:
SUBCHAPTER B. ORGANIZATION OF THE TEXAS
NATURAL RESOURCE CONSERVATION [WATER] COMMISSION
SECTION 1.003. Section 5.011, Water Code, is amended to read as follows:
Sec. 5.011. PURPOSE OF CHAPTER. It is the purpose of this chapter to
provide an organizational structure for the commission that will provide more
efficient and effective administration of the conservation of natural resources and
the protection of the environment [water] in this state and to define the duties,
responsibilities, authority, and functions of the commission and the executive
director.

SECTION 1.004, Scction 5.012, Water Cede, is amended to read as follows:

Sec. 5.012. DECLARATION OF POLICY. The commission is the agency
of the state given primary responsibility for implementing the constitution and laws
of this state relating to the conservation of natural resources and the protection of
the environment [water).

SECTION 1.005. Section 5.013(a), Water Code, is amended to read as follows:

{a) The commission has general jurisdiction over;

(1) water and water rights including the issuance of water rights
permits, water rights adjudication, cancellation of water rights, and enforcement of
water rights;

{2) continuing supervision over districts created under Anrticle III,
Sections 52(b)}(1) and (2), and Article X VT, Section 59, of the Texas Constitution;

{3) the statc’s water quality program including issuance of permits,
enforcement of water quality rules, standards, orders, and permits, and water
quality planning;

(4) the state’s weather modification program including the issuance
of permits and licenses and the enforcement of permits, licenses, rules, standards,
and orders relating to weather modification;

(5) the determination of the feasibility of certain federal projects;

(6) the adoption and enforcement of rules and performance of other
acts relating to the safe construction, maintenance, and removal of dams;

(7) conduct of the state’s [coastalottanmd] hazardous spill prevention
and control program,

(8) the administration of the state’s program relating to inactive
hazardous substance, pollutant, and contaminant disposal facilities;

(9) the administration of a portion of the state’s injection well

program;
(10) the administration of the state’s programs involving underground
water and water weils and drilled and mined shafts;



212 SENATE JOURNAL—FIRST CALLED SESSION

(11) the state’s responsibilities relating to regional waste disposal;

(12) the responsibilitics assigned to the commission by Chapters 361,
363, 382, 401, and 402, Health and Safety Code [the-Solid~Waste Disposat-Act
e o T S -

(13) the administration of the national flood insurance program;
(14) administration of the state’s water rate program under Chapter
13 of this code; and
{15) any other areas assigned to the commission by this code and other
laws of this state.
SECTION 1.006. Section 5.014, Water Code, is amended to read as follows:
Sec. 5.014. APPLICATION OF SUNSET ACT. The Texas Natural
Resource Conservation [Water] Commission is subject to the [Fexas-Sunset7Act
f]Chapter 325, Government Code (Texas Sunset Act). Unless continued in
existence as provided by that Act the commission is abolished and this chapter
expires effective September 1, 2005 [1997].
SECTION 1.007. The heading to Subchapter C, Chapter 5, Water Cede, is
amended to read as follows:
SUBCHAPTER C. TEXAS NATURAL RESQURCE CONSERVATION
[WATER] COMMISSION
SECTION 1.008. Section 5.051, Water Code, i1s amended to read as follows:
Sec. 5.051. COMMISSION. The Texas Natural Resource Conservation
[Water] Commission is created as an agency of the state.
SECTION 1.009. Section 5.109(b), Water Code, is amended to read as follows:
(b) The chief clerk shall assist the commission in carrying out its duties under
this code and other law.
SECTION 1.010. Section 5.115(a), Water Code, is amended to read as follows:
(a) At the time an application for a permit or license under this code is filed
with the executive director and is administratively complete, the commission shall
give notice of the application to any person who may be affected by the granting
of the permit or license.
SECTION 1.011. Section 5.117(a), Water Code, is amended to read as foliows:
(a) The executive director shall monitor compliance with all permits and
licenses issued by the commission under this code, and if the evidence available to
the exccutive director through this monitoring process indicates that a permittee or
licensee is in substantial noncompliance with his permit or license for a period of
four months, or for a shorter period of time if the executive director considers an
emergency to exist, the executive director shall report this fact to the commission
together with the information relating to the noncompliance.
SECTION 1.012, Section 5.119, Water Code, is amended to read as follows:
Sec. 5.119. COMMISSION TO BE KNOWLEDGEABLE. The commission
shall be knowledgeable of the watercourses and natural resources of the state and
of the needs of the state concerning the use, storage, and conservation of water and
the use and conservation of other natural resources and of the need to maintain the
quality of the environment [water] in the state.
SECTION 1.013. Section 3.120, Water Code, is amended to rcad as follows:
Sec. 5.120. CONSERVATION AND QUALITY OF ENVIRONMENT
[WATER]. The commission shall administer the law so as to promote the judicious
use and maximum conservation and protection of the quality of the environment
and the natural resources of the state [water].
SECTION .014. Section 5.172, Water Code, is amended to read as follows:
Sec. 5.172. FUNDS FROM OTHER STATE AGENCIES. Any state agency
that has statutory responsibilities for environmental [water] pollution or
environmental [water] quality control and that receives a legislative appropriation
for these purposes may transfer to the commission any amount mutually agreed on
by the commission and the agency, subject to the approval of the governor.
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SECTION 1.015. The heading to Section 5.175, Water Code {effective until
delegation of NPDES permit authority to the Texas Natural Resource Conservation
Commission)}, is amended to read as follows:

Sec. 5.175. [BOCUMENTS, ETC;STATEPROPERTY:—OPEN-TFOR]
INSPECTION OF WATER POLLUTION RECORDS.

SECTION 1.016. The heading to Section 5.175, Water Code (effective on
delegation of NPDES permit authority to the Texas Natural Resource Conservation
Commission), is amended to read as follows:

Sec. 5.175. [DOCUMENTSETC;STATE-PROPERTYOPEN-TOR]
INSPECTION OF WATER POLLUTION RECORDS.

SECTION 1.017. Section 5.179, Water Code, is amended to read as follows;

Sec. 5.179. SEAL. The commission shali have a seal bearing the words Texas
Natural Resource Conservation [Water] Commission encircling the oak and olive
branches common to other official seals.

SECTION 1.0171. Effective September 1, 1993, Section 5.222, Water Code,
is amended to read as follows:

Sec. 5.222. DEPUTY DIRECTORS; TRANSITIONAL
QRGANIZATION. (a) The commission has four deputy directors dirgctly reporting
to the executive director.

(b) The deputy director for air quality shall be responsible for the management
and supervision of ail responsibilities of the commission under the federal Cican Air
Act and Chapter 382, Health and Safety Code, including monitoring, permitting,
policy research, planning, small business assistance, mobile sources, enforcement
functions, and other dutics assigned by the executive director that are not assigned
by this section to other deputy directors. The deputy director for air quality must
have at least two vears’ experience in air pollution control program management
for the Texas Air Contro] Board or the commission.

{c) The deputy director for water shall be responsible for the management and
supervision of all water programs, including water quality, water rights and uses,
water utilities, petroleum storage tank programs, water well drilling, the setting of
standards for drinking water, protection of public water supplies and bodies of
water, the regulation of on-site_sewage disposal_systems, the administration of
on-site wastewater treatment research, wastewater treatment systems, and other
duties assigned by the executive director that are not assigned by this section to other
deputy directors.

{d) The deputy director for waste management _shall be responsible for all
regulatory duties assigned to_the commission concerning the management,
supervision, disposal, and cleanup of all hazardous wastes and solid wastes, the
disposal of radioactive substances, and other duties assigned by the cxecutive
director that are not assigned by this section to other deputy directors.

(¢) The deputy director for administration shall be responsible for the
management and supervision of accounting, budgeting, personnel, data processing
systems with nonregulatory purposes, general and staff services, and other duties
assigned by the executive director that are not assigned by this section to other
deputy directors.

(f) This section does not prohibit the commission or the executive director from
establishing a direct line of reporting from persons providing or overseeing staff
suppeort functions for the commission or the executive director, including hearings,
general legal consultation, research, or public information. The salaries paid to the
deputy directors described by Subsections (b)-(¢) of this section may not be lower
than those of any other position established within the commission, other than the
executive director.

(=) This section expires September 1, 1997. [?hc—cmutrvcdrmctunmy-cmp'}oy
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SECTION 1.018. Section 5.228, Water Code, is amended to rcad as follows:

Sec. 5.228. APPEARANCES AT HEARINGS. The position of and
information developed by the commission shall be presented by the executive
director or his designated representative at hearings of the commission and the
hearings held by federal, state, and local agencies on matters affecting the public’s
interest in the state’s environment and natural {water] resources, including matters
that have been determined to be policies of the state. The executive director shall
be named a party in hearings before the commission.

SECTION 1.019. Section 5.233, Water Code, is amended to read as follows:

Sec. 5.233. GIFTS AND GRANTS. The executive director may apply for,
request, solicit, contract for, receive, and accept meney and other assistance from
any source to carry out the powers and duties under this code and other law.

SECTION 1.020. Section 5.234(a), Water Code, is amended to read as follows:

(a) An application, petition, or other document requiring action of the
commission shall be presented to the executive director and handled as provided
by this code or other law and in the rules adopted by the commission.

SECTION 1.021. Section 5.235(b), Water Code, as amended by H.B. 1986,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Except as specifically provided by this section, the fec for filing an
application or petition is $100 plus the cost of any required notice. The fee for a
by-pass permit shall be set by the commission [agency] at a reasonable amount to
recover costs, but not less than $100.

SECTION 1.022. Subchapter H, Chapter 5, Water Code, is amended by
adding Section 5.314 to read as follows:

Sec. 5.314. TIME LIMIT FOR ISSUANCE OR DENIAL OF PERMITS. (a)
Except as provided in Subsection (b), all permit decisions shall be made within 180
days of the receipt of the permit application or the determination of administrative
completeness, whichever is later.

(b) This section does not apply to permits issued under federally-delegated or
approved programs unless allowed under that program.

SECTION 1.023. Section 341.035(a), Health and Safety Code, is amended
to read as follows:

{a) A person contemplating establishing a drinking water supply system for
public use must submit completed plans and specifications to the department before
construction of the system. The department shall approve plans that conform to the
state’s water safety laws. The water supply system may be established only on the
department’s approval. | i icath i tes:

department’sapprovatis ot required-forapublic-drinking-water suppty-system-if
I i et red-bvd t v the F W
Commission:]
SECTION 1.024. Subchapter C, Chapter 341, Health and Safety Code, is
amended by adding Section 341.040 to read as follows:
Sec. 341.040. DEFINITIONS. In this subchapter:
(1) “Board” means the Texas Natural Resource Conservation
Commission.
(2) “Department” means the Texas Natural Resource Conservation
Commission.
SECTION 1.025. Section 361.003, Health and Safety Code, as amended by
S.B. 1099 and H.B. 1763, Acts of the 72nd Legislature, Regular Session, 1991, is
amended to read as follows:
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Sec. 361.003, DEFINITIONS. Unless the context requires a different
definition, in this chapter:

(1) “Apparent recharge zone” means that recharge zone designated on
maps prepared or compiled by, and located in the offices of, the commission.

(2) “Board [of—hcatth]” means the Texas Natural Resource
Conservation Commission [Board-of-Heatth].

{3) “Class I industrial solid waste” means an industrial solid waste or
mixture of industrial solid waste, including hazardous industrial waste, that because
of its concentration or physical or chemical characteristics:

(A) is toxic, corrosive, flammable, a strong sensitizer or
irntant, or a generator of sudden pressure by decomposition, heat, or other means;
and

(B) poses or may pose a substantial present or potential
danger to human health or the environment if improperly processed, stored,
transported, or otherwise managed.

(4) “Class 1 nonhazardous industrial solid waste” means any Class 1
industrial solid waste that has not been identified or listed as a hazardous waste by
the administrator of the United States Environmental Protection Agency under the
federal Solid Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act of 1976 (42 U.S.C. Section 6901 et seq.).

(5) “Commercial hazardous waste management facility” means any
hazardous waste management facility that accepts hazardous waste or PCBs for a
charge, except a captured facility or a facility that accepts waste only from other
facilities owned or effectively controlled by the same person, where “captured
facility™ means a manufacturing or production facility that generates an industrial
solid waste or hazardous waste that is routinely stored, processed, or disposed of on
a shared basis in an integrated waste management unit owned, operated by, and
located within a contiguous manufacturing complex.

(6) “Commission” means the Texas Natural Resource Conservation
[Water] Commission.

(7) “Commissioner” means the executive director of the Texas
Natural Resource Conservation Commission [commissionerof-teatth].

{8) “Composting” means the controlled biological decomposition of
organic solid waste under aerobic conditions.

(9) “Department” means the Texas Natural Resource Conservation
Commission [Pepartrent-of-Health).

{10) “Disposal” means the discharging, depositing, injecting,
dumping, spilling, leaking, or placing of solid waste or hazardous waste, whether
containerized or uncontainerized, into or on land or water so that the solid waste
or hazardous waste or any constituent thereof may be emitted into the air,
discharged into surface water or groundwater, or introduced into the environment
in any other manner.

(11) “Environmental response law” means the federal Comprehensive
Environmental Response, Compensation and Liability Act of 1980, 42 US.C.
Sections 9601 through 9675, as amended by the Superfund Amendments and
Reauthorization Act of 1986.

(12) “Execcutive director™ means the executive director of the
commission.

{13) “Garbage” means solid waste that is putrescible animal and
vegetable waste materials from the handling, preparation, cooking, or consumption
of food, including waste materials from markets, storage facilities, and the handling
and sale of produce and other food products.

{14) “Hazardous substance™
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(A) means:

(i} a substance designated under Section
31L(bY(2XA) of the Federal Water Pollution Control Act, as amended (33 U.S.C.
Section 1321);

(ii} an element, compound, mixture,
solution, or substance designated under Section 102 of the environmental response
law;

(i) a hazardous waste having the
characteristics identified under or listed under Section 3001 of the federal Solid
Waste Disposal Act, as amended (42 U.S.C. Section 6921), excluding waste, the
regulation of which under the federal Solid Waste Disposal Act (42 U.S.C. Section
6901 et seq.) has been suspended by Act of Congress;

(iv) a toxic pollutant listed under Section
307(a) of the Federal Water Pollution Control Act (33 U.S.C. Section 1317);

(v) a hazardous air pollutant listed under
Section |12 of the federal Clean Air Act, as amended (42 U.S.C. Section 7412); and

{vi} any imminently hazardous chemical
substance or mixture with respect to which the administrator of the Environmental
Protection Agency has taken action under Section 7 of the Toxic Substances
Control Act (15 U.S.C. Section 2606); but

(B) does not include:

(i) petroleum, which means crude oil or
any fraction of crude oil that is not otherwise specifically listed or designated as a
hazardous substance under Paragraphs (i) through (vi) of Subdivision (A);

(i) natural gas, natural gas liquids,
liquefied natural gas, or synthetic gas usable for fuel mixtures of natural gas and
synthetic gas; or

(ili) waste materials that result from
activities associated with the exploration, development, or production of oil or gas
or geothermal resources or any other substance or material regulated by the
Railroad Commission of Texas under Section 91.101, Natural Resources Code.

(15) “Hazardous waste™ means solid waste identified or listed as a
hazardous waste by the administrator of the United States Environmental
Protection Agency under the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act of 1976, as amended (42 U.S.C. Section
6901 et seq.).

(16) “Hazardous waste management facility” means all contiguous
land, including structures, appurtenances, and other improvements on the land,
used for processing, storing, or disposing of hazardous waste. The term includes a
publicly or privately owned hazardous waste management facility consisting of
processing, storage, or disposal operational hazardous waste management units such
as one or more landfills, surface impoundments, waste piles, incinerators, boilers,
and industrial furnaces, including cement kilns, injection wells, salt dome waste
containment caverns, land treatment facilities, or a combination of units.

(17) “Hazardous waste management unit” means a landfill, surface
impoundment, waste pile, industrial furnace, incinerator, cement kiln, injection
well, container, drum, salt dome waste containment cavern, or land treatment unit,
or any other structure, vessel, appurtenance, or other improvement on land used
to manage hazardous waste.

(18) “Industrial furnace” includes cement kilns, lime kilns, aggregate
kilns, phosphate kilns, coke ovens, blast furnaces, smelting, melting, or refining
furnaces, including pyrometallurgical devices such as cupolas, reverberator
furnaces, sintering machines, roasters, or foundry furnaces, titanium dioxide
chloride process oxidation reactors, methane reforming furnaces, pulping liquor
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recovery furnaces, combustion devices used in the recovery of sulfur values from
spent sulfuric acid, and other devices the commission may list.

(19) “Industrial solid waste™ means solid waste resulting from or
incidental to a process of industry or manufacturing, or mining or agricultural
operations.

(20) “Local government™ means:

(A} a county;

(B} a municipality; or

(C) a political subdivision ecxercising the authority
granted under Section 361.165.

(21) “Management” means the systematic control of the activities of
generation, source separation, collection, handling, storage, transportation,
processing, treatment, recovery, or disposal of solid waste.

(22) [€48)] “Motor vehicle” has the meaning assigned by Section
2(b), Uniform Act Regulating Traffic on Highways (Article 6701d, Vernon’s Texas
Civil Statutes).

(23) [23] “Municipal solid waste” mcans solid waste resulting
from or incidental to municipal, community, commercial, institutional, or
recrcational activities, and includes garbage, rubbish, ashes, street cleanings, dead
animals, abandoned automahiles, and other solid waste other than industrial solid
waste,

(24) [23)] “Notice of intent to file an application” means the notice
filed under Section 361.063.

(25) [(24]) “PCBs™ or “polychlorinated biphenyl compounds”
means compounds subject to Title 40, Code of Federal Regulations, Part 761.

(26) [€25)] “Person” means an individual, corporation,
organization, government or governmental subdivision or agency, business trust,
partnership, association, or any other legal entity.

(27) [269) “Person affected” means a person who demonstrates that
the person has suffered or will suffer actual injury or economic damage and, if the
person is not a local government:

(A) is a resident of a county, or a county adjacent or
contiguous to the county, in which a solid waste facility is to be located; or

(B) is doing business or owns land in the county or
adjacent or contiguous county.

(28) [(21] “Processing” means the extraction of materials from or
the transfer, volume reduction, conversion to energy, or other separation and
preparation of solid waste for reuse or disposal. The term includes the trcatment or
neutralization of hazardous waste designed to change the physical, chemical, or
biological character or composition of a hazardous waste so as to neutralize the
wasle, recover energy or material from the waste, render the waste nonhazardous
or less hazardous, make it safer to transport, store, or dispose of, or render it
amenable for recovery or storage, or reduce its volume. The term does not include
activities concerning these materials exempted by the administrator of the United
States Environmental Protection Agency under the federal Solid Waste Disposal
Act, as amended by the Resource Conservation and Recovery Act of 1976, as
amended (42 U.S.C. Section 6901 et seq.), unless the commission or department
determines that regulation of the activity under this chapter is necessary to protect
human health or the environment.

(29) [8)] “Radioactive waste™ means waste that requires specific
licensing under Chapter 401 and the rules adopted by the board of health under that
law.

(30) [29] “Recycling” means the legitimate use, reuse. or
reclamation of solid waste.
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(31) [(3%3] “Release™ means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping, lcaching, dumping, or
disposing into the environment, The term does not include:

{A) a release that results in an exposure to a person
solely within a workplace, concerning a claim that the person may assert against the
person’s employer;

(B) an emission from the engine exhaust of a motor
vehicle, rolling stock, aircraft, vessel, or pipeline pumping station engine;

(C) a release of source, by-product, or special nuclear
material from a nuclear incident, as those terms are defined by the Atomic Energy
Act of 1954, as amended {42 U.S.C. Section 2011 et seq.), if the release is subject
to requirements concerming financial protection established by the MNuclear
Regulatory Commission under Section 170 of that Act;

(D) for the purposes of Section 104 of the
environmental response law, or other response action, a release of source,
by-product, or special nuclear material from a processing site designated under
Section 102(a)(1) or 302(a) of the Uranium Mill Tailings Radiation Control Act of
1978 (42 U.S.C. Sections 7912 and 7942); and

(E) the normal application of fertilizer.

{32) [(3D] “Remedial action” means an action consistent with a
permanent remedy taken instead of or in addition to a removal action in the event
of a release or threatened release of a hazardous waste into the environment to
prevent or minimize the release of hazardous waste so that the hazardous waste does
not migrate to cause an imminent and substantial danger to present or future public
health and safety or the environment. The term includes:

(A) actions at the location of the release, including
storage, confinement, perimeter protection using dikes, trenches, or ditches, clay
cover, neutralization, cleanup of released hazardous waste or contaminated
materials, recycling or reuse, diversion, destruction, segregation of reactive waste,
dredging or excavations, repair or replacement of leaking containers, collection of
leachate and runoff, on-site treatment or incineration, provision of alternate water
supplies, and any monitoring reasonably required to assure that those actions
protect the public health and safety or the environment; and

(B) the costs of permanent relocation of residents,
businesses, and community facilities if the administrator of the United States
Environmental Protection Agency or the executive director determines that, alone
or in combination with other measurcs, the relocation:

(i) is maore cost-effective than and
environmentally preferable to the transportation, storage, treatment, destruction,
or secure disposition off-site of hazardous waste; or

(i1) may otherwise be necessary to protect
the public health or safety.

(33) [(32)] “Removal” includes:

(A) cleaning up or removing released hazardous waste
from the environment;

(B) taking necessary action in the event of the threat of
release of hazardous waste into the environment;

(C) taking necessary action to monitor, assess, and
evaluate the release or threat of release of hazardous waste;

(D) disposing of removed matenal;

(E} erecting a security fence or other measure to limit
access;

(F) providing aiternate water supplies, temporary
evacuation, and housing for threatened individuals not otherwise provided for;
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(G) acting under Section 104(b) of the environmental
response law,

(H) providing emergency assistance under the federal
Disaster Relief Act of 1974 (42 U.S.C. Section 5121 et seq.); or

(I) taking any other necessary action to prevent,
minimize, or mitigate damage to the public health and welfare or the environment
that may otherwise result from a release or threat of release,

(34) [(33] “Rubbish™ means nonputrescible solid waste, excluding
ashes, that consists of:

(A) combustible waste materials, including paper, rags,
cartons, wood, excelsior, furniture, rubber, plastics, yard trimmings, leaves, and
similar materials; and

(B) noncombustible waste materials, including glass,
crockery, tin cans, aluminum cans, metal furniture, and similar materials that do
not burn at ordinary incinerator temperatures (1,600 to 1,800 degrees Fahrenheit).

(35) [€34)) “Sanitary landfill” means a controlled area of land on
which solid waste is disposed of in accordance with standards, rules, or orders
established by the board of health or the commission.

{36) [(35)] “Sludge™ means solid, semisolid, or liquid waste
generated from a municipal, commercial, or industrial wastewater treatment plant,
water supply treatment plant, or air pollution control facility, excluding the treated
effluent from a wastewater treatment plant.

{37) [(36)] This subdivision expires on delegation of the Resource
Conservation and Recovery Act authority to the Railroad Commission of Texas.
Subjeet to the imitations of 42 U.S.C. Section 6903(27) and 40 C.F.R. Section
261.4(a), “solid [*Sohrd] waste™ means garbage, rubbish, refuse, sludge from a waste
treatment plant, water supply treatment plant, or air pollution control facility, and
other discarded material, including solid, liquid, semisolid, or contained gaseous
material resulting from industrial, municipal, commercial, mining, and agricultural
operations and from community and institutional activities. The term:

{A) does not include:

(i) solid or dissolved material in domestic
sewage, or solid or dissolved material in irrigation return flows, or industrial
discharges subject to regulation by permit issued under Chapter 26, Water Code;

(ii) soil, dirt, rock, sand, and other natural
or man-made inert solid materials used to fill land if the object of the fill is to make
the land suitable for the construction of surface improvements; or

(i) waste matenials that result from
activities associated with the exploration, development, or production of oil or gas
or geothermal resources and other substance or material regulated by the Railroad
Commission of Texas under Section 91.101, Natural Resources Code, unless the
waste, substance, or material results from activities associated with gasoline plants,
natural gas or natural gas liquids processing plants, pressure maintenance plants,
or repressurizing plants and is hazardous waste as defined by the administrator of
the United States Environmental Protection Agency undcr the federal Solid Waste
Disposal Act, as amended by the Resource Conservation and Recovery Act, as
amended (42 U .S.C. Section 6901 et seq.); and

(B) docs include hazardous substances, for the purposes
of Sections 361.271 through 361.277, 361.280, and 361.343 through 361.345.

(38) [€37] This subdivision is ecffectivc on delegation of the
Resource Conservation and Recovery Act authority to the Railroad Commission
of Texas. Subject to the limitations of 42 U.S.C. Section 6903(27) and 40 C.F.R.
Section 261.4(a), “solid [*Sotid] waste” means garbage, rubbish, refuse, sludge from
a waste treatment plant, water supply treatment plant, or air pollution control
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facility, and other discarded material, including solid, liquid, semisolid, or
contained gaseous material resulting from industrial, municipal, commercial,
mining, and agricultural operations and from community and institutional
activities. The term:

(A) does not include:

(i) solid or dissolved material in domestic
sewage, or solid or dissclved material in irrigation return flows, or industrial
discharges subject to regulation by permit issued under Chapter 26, Water Code;

(ii) soil, dirt, rock, sand, and other natural
or man-made inert solid materials used to fill land if the object of the fill is to make
the land suitable for the construction of surface improvements; or

(iii) waste materials that rcsull from
activities associated with the exploration, development, or production of oil or gas
or geothermal resources and other substance or material regulated by the Railroad
Commission of Texas under Section 91.101, Natural Resources Code; and

(B) does include hazardous substances, for the purposes
of Sections 361.271 through 361.277, 361.280, and 361.343 through 361.345.

(39) [38)] “Solid waste facility” means all contiguous land,
including structures, appurtenances, and other improvements on the land, used for
processing, storing, or disposing of solid waste. The term includes a publicly or
privately owned solid waste facility consisting of several processing, storage, or
disposal operational units such as one or more landflls, surface impoundments, or
a combination of units.

(40) [(39)] “Solid waste technician” means an individual who is
trained in the practical aspects of the design, operation, and maintenance of a solid
waste facility in accordance with standards, rules, or orders established by the board
of health or commission.

(41) [(4®)] “Storage” means the temporary holding of solid waste,
after which the solid waste is processed, disposed of, or stored elsewhere.

SECTION 1.026. Section 361.472(a), Health and Safety Code, as added by
S.B. 1340, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read
as follows:

{a) A wholesale or retail tire dealer who sells or offers 10 sell new tires not for
resale shall collect at the time and place of sale a waste tire recycling fee of $2 for
each new automobile, van, bus, truck, trailer, semitrailer, truck tractor and
semitrailer combination, or recreational vehicle tire [of the-foltowingtypes] sold that
has a rim diameter equal 1o or greater than 12 inches but less than 26 inches[:

[ e : : : : :

[(fii)_mll' alutomo‘bll_c trre Ii ithra ”]'" d’a“m;’ 01115 ';":hcsl 50.' 1755

[(ratrocktire-witharimrdianreter of 26-mches-ornvore].

SECTION 1.0261. Section 23, S.B. 1340, Acts of the 72nd Legislature,
Regular Session, 1991, is amended by amending Subsection (a) and adding
Subsection (h) to read as follows:

{a) Not later than January !, 1992, the Texas Board of Health and the
comptroller of public accounts shall adopt rules required to administer Subchapter
P, Chapter 361, Health and Safety Code, as added by this Act. Section 361.430,
Heaith and Safety Code, applies only to newsprint purchased on or after January
1, 1992. The fees imposed by Section 361.472, Health and Safety Code, as added
by this Act, apply only to a new tire sold on or after January 1, 1992. The payments
authorized by Section 361.477, Health and Safety Code, as added by this Act, apply
only to tires collected and shredded on or after April 1, 1992, The change in law
made to Subsection (f), Section 361,112, Heaith and Safety Code, by this Act,
applies only 10 a person who temporarily stores scrap tires on or after Apnl 1, 1992,
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(h) The prohibition on charging a tire collection fee under Scction 361.480,

Health and Safety Code, as added by this Act, applies only to tires collected on or
after Apn] 1, 1992,

SECTION 1.0262. Section 361.477, Health and Safety Code, as added by
S.B. 1340, Acts of the 72nd Legislature, Regular Session, 1991, is amended to
conform to H.B. 847, Acts of the 72nd Legislature, Regular Session, 1991, by
amending Subsection (b) and adding Subsection (g) to read as follows:

(b} A waste tire processor that desires to receive payment under this section for
tires shredded by the processor during a calendar month must:

(1) apply to the department in accordance with forms prescribed by
the department;
(2) demonstrate as required by rules adopted under this section that:
(A) ali tires for which payment is sought have been
shredded to a particle size not larger than nine square inches; and
(B) not less than 25 percent of those tires were collected
from tirc dumps listed on the department’s priority enforcement list; [amd]
(3) provide any other information the department determines is
needed to accomplish the purposes of this subchapter; and
(4) demonstrate that energy recovery activitics are in compliance with
applicable air emission control rules and standards as adopted by the Texas Air
Control Board.

{e} A permitted Type VIII tire monofill approved under board of health rules
may qualify as a waste tire processor and is cligible to receive payment under this
section_if the Type VIII tire monofill complies with all the provisions of this
subchapter and rules of the board of health.

SECTION 1.027. Subchapter N, Chapter 361, Health and Safety Code, as
added by H.B. 847, Acts of the 72nd Legislature, Regular Session, 1991, is repealed.

SECTION 1.028. (a) Subchapter N, Chapter 361, Health and Safety Code, as
added by S.B. 1099, Acts of the 72nd Legislature, Regular Session, 1991, is
relettered as Subchapiter Q, Health and Safety Code, and Sections 361.431-361.440,
Health and Safety Code, as added by that Act are renumbered as Sections
361.501-361.510, Health and Safety Code, and appropriate cross-references are
changed.

(b) Subchapter N, Chapter 361, Health and Safety Code, as added by S.B. 830,
Acts of the 72nd Legislature, Regular Session, 1991, is repealed.

SECTION 1.029. Section 361.431(2), Health and Safety Code, as added by
S.B. 1099, Acts of the 72nd Legislature, Regular Session, 1991 (renumbered as
Section 361.501(2) by this Act), is repealed.

SECTION 1.030. Section 1.25, S.B. 1099, Acts of the 72nd Legislature,
Regular Session, 1991, is amended by adding Subsection (h) to read as follows:

{h) It is the policy of this state to cncourage waste minimization through
recycling. Therefore, the provisions of this article do not apply to any hazardous
waste management facility that, before or during a recvcling process, stores
hazardous waste if the hazardous waste management facility engages only in storage
ncidental to a recycling process that does not include any treatment or disposal of
hazardous waste by incineration, landfilling, or deep well injection on site.

SECTION 1.03]. Section 362.004(a), Health and Safety Code, is amended
to read as follows:

(a) This chapter does not limit the authority of the Texas Natural Resource
Conservation [Water] Commission[;theFexas Bepartmrent-of-Healtir] or a local
government to:

(1) perform a power or duty provided by other law; or
{2) adopt and enforce rules to carry out duties under Chapter 361
(Solid Waste Disposal Act).
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SECTION 1.032. Sections 363.004(2), (3), and (4), Health and Safety Code,
arc amended to read as follows:
(2) “Board” means the Texas Natural Resource Conservation
Commission [Board-of Heatth].
{(3) “Commissioner” means the executive director of the Texas
Natural Resource Conservation Commission [commmissiomerof-eattiy].
(4) “Department” means the Texas Natural Resource Conservation
Commission [Pepartmentof Health).
SECTION 1.033. Section 363.005, Health and Safety Code, is amended to
read as follows:
Sec. 363.005. APPLICATION OF CHAPTER. This chapter applies oniy to
solid waste and hazardous waste as described by Sections 361.011 and 361.012

[nnder—ﬂm—dcpamnmn%jnnsdrcﬁon—ardchmd—by—ehamﬂéﬁ&md—%sm

Bisposat-Act)].

SECTION 1.034. Section 364.011(c), Health and Safety Code, is amended
to read as follows:

{c) A rule adopted under this section may not authorize an activity, method of
operation, or procedure that is prohibited by Chapter 361 (Solid Waste Disposal
Act) or by rules of the Texas Natural Resource Conservation [Pepartment—of
Heaith-tie-Fexas-Water] Commission[;-or-the-board].

SECTION 1.035. Section 364.012(b), Health and Safety Code, is amended
to read as follows:

(b) To prohibit the disposal of solid waste in a county, the commissioners court
must adopt an ordinance in the general form prescribed for municipal ordinances
specifically designating the area of the county in which solid waste disposal is not
prohibited. The requirement in this subsection does not apply if the county has
adopted solid waste disposal guidelines approved by the Texas Natural Resource
Conservation Commission [Bepartmentof Heaith].

SECTION 1.036. Section 365.012(c), Health and Safety Code, is amended
to read as follows:

(¢) It is a defense to prosecution under this section that the disposal occurred:

(1) at a solid waste site permitted by the Texas Natural Resource
Conservation [Water] Commission [ A

(2) at a solid waste site licensed by a county under Chapter 361 (Solid
Waste Disposal Act); or

(3) in a designated collection area for ultimate disposal at a permitted
or licensed municipal solid waste site.

SECTION 1.037. Section 365.013(e), Health and Safety Code, is amended
to read as follows:

(¢) The Texas Natural Resource Conservation Commission [Pepartmentof
Heatth] shall adopt rules and standards regulating the processing and treating of
refuse, garbage, rubbish, or junk dumped, deposited, or left within 300 yards of a
public highway, Subsection (c} does not apply if the refuse, garbage, rubbish, or junk
is processed and treated in accordance with those rules and standards. A person
commits an offense if the person violates a rule adopted under this subsection,

SECTION 1.038. Sections 366.002(2) and (3), Health and Safety Code, are
amended to read as follows:

(2) “Board” means the Texas Natural Resource Conservation
Commission [Boardof-Heatth].

(3) “Department” means the Texas Natural Resource Conservation
Commission [Pepartmentof Headth].

SECTION 1.039, Section 367.001(2), Health and Safety Code, is amended
to read as follows:

(2) “Department” means the Texas Natural Resource Conservation

Commission [Bepartmentof Heatth].
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SECTION 1.040. Section 367.002, Health and Safety Code, as amended by
S.B. 404, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read
as follows:

Sec. 367.002. COMPOSITION OF COUNCIL. The On-site Wastewater
Treatment Research Council is composed of the following {1 members appointed
by the governor:

{1} two builders of housing constructed on-site in this state;

(2) one residential real estate developer;

{3) one professional engaged in municipal or county regulation of
on-site wastcwater treatment in this state;

(4) one practicing engineer with significant experience designing
on-site wastcwater treatment systems;

{(5) [omeemployeeof thedepartmrent;

[t6Y) two employees [oneemptoyee] of the Texas Natural Resource
Conservation [Water] Commission,

(6) [P} one representative of an industry using on-sile wastewater
treatment in this state as part of its commercial or manufacturing process;

(T) [(®] one person employed in the field of rural water quality in
this state;

(8) (9] one soils scientist who is involved in and familiar with
innovative on-site wastewater disposal techniques; and

(9) [(t6)] one representative of the public with a demonstrated
involvement in efforts to safeguard the environment.

SECTION 1.041. Effective December 1, 1991, Section 367.007, Health and
Safety Code, is amended to read as follows:

Sec. 367.007. ADMINISTRATION. (a} The department, at the direction of
the council, shall implement council decisions.

{b) The council may enter into an interagency contract with the department
to provide staff and other administrative support as required to improve the quality
of wastewater treatment and reduce the cost of providing wastewater treatment to
CONSUIMErs.

{c) The council may accept grants and donations from other sources to
supplement the fees collected under Section 367.010. Grants and donations shall
be deposited to the credit of the on-site wastewater treatment research account of
the general revenue fund and may be disbursed as the council directs and in
accordance with Section 367.008.

(d) Administrative and facilities support costs are payable from the on-site
wastewater treatment research account.

SECTION 1.042. Effective December 1, 1991, Section 367.008(b), Health and
Safety Code, is amended to read as follows:

{(b) The council may award competitive grants to:

(1) support applied research and demonstration projects by [at]
accredited colleges and universities in this state, by other governmental entities, or
by acceptable public or prvate research centers regarding on-sitc wastewater
treatment technology and systems applicable to this state that are directed toward
improving the quality of wastewater treatment and reducing the cost of providing
wastewater treatment to consumers; and

(2) enhance technology transfer regarding on-site wastewater
treatment by using educational courses, seminars, symposia, publications, and other
forms of information dissemination,

SECTION 1.043. Section 369.001(1), Health and Safety Code, as added by
S.B. 404, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read
as follows:
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(1) “Department” means the Texas Natural Resource Conservation
Commission [ 1.

SECTION 1.044. Sections 370.002(2) and (4), Health and Safety Code, as
added by S.B. 404, Acts of the 72nd Legislature, Regular Session, 1991, are
amended to read as follows:

(2) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission.,

(4) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

SECTION 1.045. Sections 371.003(2) and (3), Health and Safety Code, as
added by S.B. 1340, Acts of the 72nd Legislature, Regular Session, 1991, are
amended to read as follows:

(2) “Board” means the Texas Natural Resource Conservation
Commission [Board-of-Heatth].

(3) “Department” means the Texas Natural Resource Conservation
Commission [Pepartirent-of-Heatth],

SECTION 1.046. The heading to Subtitle B, Title 5, Health and Safety Code,
as amended by S5.B. 404, Acts of the 72nd Legislature, Regular Session, 1991, is
amended to read as follows:

SUBTITLE B. SOLID WASTE, TOXIC CHEMICALS,
SEWAGE, [AND] LITTER, AND WATER

SECTION 1.047. Chapter 421, Health and Safety Code, as added by
S.B. 587, Acts of the 72nd Legislature, Regular Session, 1991, is renumbered as
Chapter 372, Health and Safety Code, Sections 421.001-421.005, Health and Safety
Code, as added by that Act are renumbered as Sections 372. 00! -372.005, Health
and Safety Code, and appropriate cross-refcrences are changed.

SECTION 1.048. Sections 421.001(1), (2), and (3), Health and Safety Code,
as added by S.B. 587, Acts of the 72nd Legislature, Regular Session, 1991
(renumbered as Section 372.001 by this Act), are amended to read as follows

(1) “Board” means the Texas Natural Resource Conservation
Commission [Board-of Heatth].

(2) “Commissioner” means the executive director of the Texas
Natural Resource Conservation Commission [commmisstonerof-heaith].

(3) “Department” means the Texas Natural Resource Conservation
Commission [ ]-

SECTION 1.049. Section 421.003(d), Health and Safety Code, as added by
S.B. 587, Acts of the 72nd Legislature, Regular Session, 1991 (renumbered as
Section 372.003 by this Act), is amended to read as follows:

(d) Rules adopted or amended under this section shall be developed by the
beard in conjunction with a technical advisory panel of designated representatives
of the Texas Water Development Board, [the-FexasWater-Commssior;] the Texas
State Board of Plumbing Examiners, and the Texas Natural Resource Conservation
Commission [department),

SECTION 1.050. Chapter 401, Health and Safety Code, is amended by adding
Subchapter K to read as follows:

SUBCHAPTER K. LICENSING AUTHORITY OF TEXAS NATURAL

RESOURCE CONSERVATION COMMISSION

Sec. 401.411. DEFINITION. In this subchapter, “radioactive substance”
includes by-product material,_ radioactive material, radioactive waste, source
material, source of radiation, and special nuclear material as those terms are defined
by Section 401.003.

Sec. 401.412. COMMISSION LICENSING AUTHORITY. (a)
Notwithstanding any other provision of this chapter, and subject to Section
401.102, the Texas Natural Resource Conservation Commission has sole authority
to directly regulate and issue licenses for the disposal of radioactive substances.
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(b} The Texas Natural Resource Conservation Commission_may adopt any
rules reasonably necessary to exercise its authority under this section.

Sec. 401.413, COMMISSION DISPOSAL LICENSE REQUIRED. A
person required by another section of this chapter to obtain a license for the disposal
of a radioactive substance is required to obtain the license from the Texas Natural
Resource Conservation Commission and not from the depariment.

Sec. 401.414. MEMORANDUM OF UNDERSTANDING. The Texas
Natural Resource Conservation Commission and the board of health by rule shall
adopt a memorandum of understanding defining their respective duties under this
chapter.

Sec. 401.415, NORM WASTE. The Texas Natural Resource Conservation
Commission shall consult with the Railroad Commission of Tcxas before adopting
any rules necessary to exercise its authority over the regulation of naturally
occurring radioactive materials (NORM) that occur from the exploration and
praduction of oil and gas. The Texas Natural Resource Conservation Commission
and the Railroad Commission of Texas shall adopt a memorandum_of
understanding defining their respective enforcement dutics, with preference given
to enforcement by the railroad commission for the cnforcement of oil- and
gas-relatcd NORM activities.

SECTION 1.05!. Subchapter F, Chapter 402, Hcalth and Safety Code, is
amended by adding Sections 402.1511 and 402.1512 to rcad as follows:

Sec. 402.1511, TEXAS NATURAL RESOURCE CONSERVATION
COMMISSION LICENSE. (a) Notwithstanding any other provision of this chapter,
the Texas Natural Resource Conservation Commission has sole authority to issue
a license to operate a disposal site under this chapter.

{b) The authority or any other entity authorized to operate a disposal site under
this chapter may not operate the disposal site unless the authority or entity has first
obtained an operating license from the commission under this section.

{c) The authority or any other entity required by this chapier to obtain a license
to operate a disposal site under this chapter is required to obtain the license from
the commission and not from the department.

(d) The commission may adopt any rules reasonably necessary to exercise its
authonty under this section,

Sec. 402,1512. MEMORANDUM OF UNDERSTANDING. The Texas
Board of Health and the Texas Natural Resource Conservation Commission by rule
shall adopt a memorandum of understanding defining their respective duties under
this chapter.

SECTION 1.052. Section 3, Chapter 569, Acts of the 71st Legislature,
Regular Scssion, 1989 (Article 4477-7i, Vernon’s Texas Civil Statutes), is amended
to read as follows:

Sec. 3. MEMBERSHIP. The council is composed of 9 [+2] members as

follows:
(1) [aTepresentativefromthe—governors—officc—appointed—by—the

[2)] one member from each house of the legislature, appointed by
the presiding officer of the applicable house;
(2) 9] a represeniative of the general public appointed by the

L]

gOvernor,

(3) (9] a management representative of the motor carrier industry
that is involved with the transportation of hazardous materials appointed by the
governor,

(4) (9] a management representative of the railroad industry
appointed by the governor;
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(5) [(6)] a management representative of a company that
manufactures or receives hazardous materials appointed by the governor; and
(6) [t9)) ome representative from each of the following state
agencies, appointed by the executive director or commissioner of each respective
agency:
(A) the Railroad Commission of Texas;
(B) the Texas Department of Public Safety; and
(C) the Texas Natural Resource Conservation [Water]

[fB)*thc—"chas-Bcpm:nt—l:H}ealth:-and

{EytheTexas—#AdrControt-Board).

SECTION 1.053. Section 10, Chapter 569, Acts of the 71st Legislature,
Regular Session, 1989 {Article 4477-7i, Vernon's Texas Civil Statutes), is amended
to read as follows:

Sec. 10. RELATIONSHIP TO OTHER LAWS. Except as specifically
provided by this Act, this Act does not diminish or limit the authority of the Texas
Natural Resource Conservation [Brepartirent—of —Healtt,—the—Fexas—Water]
Commission[;] or any other state agency in performing the functions relating to
spills of hazardous materials vested in those agencies by law.

SECTION 1.054. Section 40.003, Natural Resources Code, as added by
Chapter 10, Acts of the 72nd Legislature, Regular Session, 1991, is amended by
adding Subdivision (27) to read as follows:

(27) “Texas Water Commission™ means the Texas Natural Resource
Conservation Commission.

SECTION 1.055. Section 40.151(e), Natural Resources Code, as added by
Chapter 10, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read
as follows:

(e} When the balance of the fund reaches $25 million, income on the
investment, in an amount not to exceed $5 million, shall be transferred to the
Railroad Commission of Texas for the oil-field cleanup [wett-phugging] fund.
Income on the investment of that $25 million in excess of $5 million shall be
credited to the fund.

SECTION 1.056. Section 6.001(3), Water Code, as amended by S.B. 1059,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(3) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission.

SECTION 1.057. Sections 11.002(1) and (3), Water Code, are amended to
read as follows:

(1) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission.

(3) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

SECTION 1.058. Sections 13.002(5) and (8), Water Code, are amended to
read as follows:

(5) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission.

(8) “Executive director™ means the executive director of the Texas
Natural Resource Conservation {Water] Commission.

SECTION 1.059. Sections 15.001(2) and (4), Water Code, are amended to
read as follows:

(2) “Commission” means the Texas Natural Resource Conservation
[Water] Commission.

(4) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

Commission(;
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SECTION 1.060. Section 15.011(b), Water Code, is amended to read as
follows:

(b) After notice and hearing and subject to any limitations established by the
General Appropriations Act, the board may transfer money from the fund to the
loan fund created under Subchapter C of this chapter, the storage acquisition fund
created under Subchapter E of this chapter, the research and planning fund created
under Subchapter F of this chapter, [amd] the Pecos River compact account created
under Subchapter K of this chapter, and the hydrographic survey account created
under Subchapter L of this chapter, provided the hydrographic survey account
transfer does not exceed $425,000.

SECTION 1.061. Section 15.012{c), Water Code, is amended to read as
follows:

{c) Money appropriated to the fund by the legislature for a specific purpose
stated in Subchapter C, E, F, [or] K, or L of this chapter shall be placed in the
appropriate fund or account created by that subchapter.

SECTION 1.062. Chapter 15, Water Code, is amended by adding Subchapter
L to read as follows:

SUBCHAPTER L. HYDROGRAPHIC SURVEY PROGRAM

Sec. 15.801. DEFINITIONS. In this subchapter:

(1) “Account” means the hydrographic survev account established
under Section 15.802 of this code.

(2) “Program” means the hydrographic survey program established
under this subchapter.

(3) “Survey” means a hydrographic survey performed by the board
under Section 15.804 of this code.

Sec. 15.802. HYDROGRAPHIC SURVEY ACCOUNT. The hydrographic
survey account is created as a special account in the waler assistance fund and is

composed of:

(1} mongy appropriated to the board for the program;
(2) fees collected by the board under this subchapter;

(3) money transferred to the account from_the water assistance fund
under Section 15.011(b) of this codc; and
(4) interest earned on the investment of money in the account.

Sec. 15.803. USE OF ACCOUNT. Money in the account may be used only
to pay the costs of surveys and the costs of capital equipment and personnel
necessary to administer the program.

Sec. 15.804. HYDROGRAPHIC SURVEYS. (a) On the request of a
political subdivision, the board _may perform for the political subdivision a
hydrographic survey:

(1) to determipe:
(A) reservoir storage capacity;
(B) sedimentation levels;
(C) rates of sedimentation;
(DY projected water supply availability, and
(E) potential mitigative measures; and
(2) for other bathymetric studies.

(b) The board by rule shall prescribe fees for surveys performed under this

section in an amount adequate to pay the necessary and reasonable costs of the

program.
Sec. 15.805. RULES. The board may adopt any rules reasonably necessary

to administer the program.
SECTION 1.063. This article takes effect on the earliest date allowed under

Article 111, Section 39, of the Texas Constitution.
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SECTION 1,064, Sections 16.001(2) and (4), Water Code, are amended 10
read as follows:

(2) “Commission” means the Texas Natural Resource Conservation
{Water] Commission.

(4) “Executive director™ means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

SECTION 1.065. Sections 17.001(2) and (4), Water Code, are amended to
read as follows:

(2) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission.

{4) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

SECTION 1.066. Sections 18.002(1) and (2), Water Code, are amended to
read as follows:

(1) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission,

(2) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

SECTION 1.067. Sections 27.002(1) and (2), Water Code, are amended to
read as follows:

(1) “Commission”™ means the Texas Natural Resource Conservation
[Water] Commission.

(2) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

SECTION 1.068. Sections 26.001(2) and (4), Water Code, are amended to
read as follows:

(2) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission.

{4} “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

SECTION 1.069. Section 30.004(a), Water Code, is amended to tead as
follows:

(a} This chapter is cumulative of other statutes governing the Texas
Department of Health [Resources], the Texas Water Development Board, and the
Texas Natural Resource Conservation [Water] Commission relating to:

(1) the issuance of bonds;

(2) the collection, transportation, treatment, or disposal of waste; and

(3) the design, construction, acquisition, or approval of facilities for
these purposes.

SECTION 1.070. Section 30.106, Water Code, is amended to read as follows:

Sec. 30.106. SUPERVISION BY TEXAS NATURAL RESOQOURCE
CONSERVATION [WATER] COMMISSION. The Texas Natural Resource
Conservation [Water] Commission is authorized to exercise continuing supervision
on behalf of the state of comprehensive plans prepared under this chapter.

SECTION 1.07i. Title 2, Water Code, is amended by adding Chapter 32 to
read as follows:

CHAPTER 32. WATER WELL DRILLERS

Sec. 32.001. DEFINITIONS. In this chapter:

(1) “Person” means an_individual, firm, partnership, association,
corporation, or any other private legal entity.

(2) “Council” means the Texas water well drillers advisory council.

(3) “Executive director” means the executive director of the Texas
Natural Resource Conservation Commission.

(4) “Commission” means the Texas Natural Resource Conservation
Commission,
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(5) “Licensing department” means the Texas Department of
Licensing and Regulation.

(6} “Water well”™ means any artificial excavation constructed for the
purpose of exploring for or producing groundwater. The term does not include:

{(A) a test or blast hole in quarries or mines or a well or
excavation constructed to explore for or produce oil, gas, or other minerals unless
the holes are also used to produce groundwater; or

(B) an injection water_source well regulated under
Section 91.101, Natural Resources Code.

(7) “Water wcll driller” _means a person, including an owner, an
operator, a contractor, or a drilling supervisor, who drills, bores, cores, or constructs
a water well in this state. The term does not include a person who drills, bores, cores,
or constructs a water well on his own property for his own use or a person who assists
in the construction of a water well under the direct supervision of a licensed driller
and is not primarily responsible for the driiling operations.

(8) “Licensed driller” means a_person who holds a license issued by
the state under this chapter.

{9} “Pollution” means a change to the physical, thermal, chemical, or
biological quality of water in a way that makes the water harmful to humans,
animals, vegetation, or property or that impairs the public enjoyment of the water
for a reasonable purpose.

{10) “Injection well” includes:

(A) an air conditioning return flow well used to return
water that has been used for heating or cooling in a heat pump to the aquifer that
supplied the water;

(B) a cooling water return flow well used to inject water
that has been used for cooling;
(C) a drainage well used to drain surface fluid into a

subsurface formation;

(D) a recharge well used to replenish water in an aguifer;

(E) a saltwater intrusion barrier well used to inject water
into a freshwater aquifer to prevent the intrusion of salt water into fresh water;

(F) a sand backfill well used to inject a mixture of water
and sand, mill tailings, or other solids into subsurface mines;

{G) a subsidence control well used to inject fiuids into
a non-oil or non-gas producing zone to reduce or eliminate subsidence associated
with the overdraft of fresh water; and

(H) a closed system geothermal well used to circulate
water, other fluids, or gases through the earth as a heat source or heat sink.

(11) “Dewatering well” means an artificial excavation constructed to
produce groundwater to lower the water table or potentiometric surface. The term
does not include a dewatering well that is used to produce or to facilitate the
production of minerals under a state regulatory program.

{12) “Monitoring well” means an artificial excavation constructed to
measure or monitor the quantity or movement of substances below the surface of
the ground. The term does not include any monitoring well used in conjunction
with the production of oil, gas, or other minerals.

(13) “Well” means a water well, injection well, dewatering well, or
monitoring well.

(14) “Injection well driller” means a person, including an owner, an
operator, a contractor, or a drilling supervisor who drills, bores, cores, or constructs
an injection well. The term does not include a person who drills, bores, cores, or
construcis an injection well under the direct supervision of a licensed injection well
driller and who is not primanly responsible for the drilling operation,
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{15) “*Monitoring well driller” means a person, including an owner,
an_operator, a contractor, or a drilling supervisor, who drills, bores, cores, or
constructs a monitoring well,

{16) “Dewatering well driller” means a person, including an owner,
an_operator, a contractor, or a drilling supervisor who dnlls, bores, cores, or
constructs a dewatering well. The term does not include a person who drills, bores,
cores, or constructs a dewatering well under the direct supervision of a licensed
dewatering well driller and who is not primarily responsible for the drilling

operation,

(i7) “Driller” means a_water well drller, injection well driller,
dewatering well driller, or monitoring well driller.

Sec. 32.002. LICENSE REQUIRED. (a) A person may not act as or offer to
perform services as a driller unless the person holds a license issued by the
commission under this chapter and_under rules adopted under this chapter and
approved by the licensing department.

(b) An application for a license must contain the applicant’s:

{1) name;

{2) business address;

(3) permanent mailing address; and

(4) any other relevant information required by the commission.

{c) At the time of application, each applicant shall pay to the commission a
nonrefundable examination fee.

(d) A person qualifying for a license shall pay to the commission the license fee
set by the commission.

{e} Except as provided by Section 32.003 of this code, a license issued under
this chapter expires August 31 of each year. On or before that day, each licensee
shall pay an annual fee to the commission to renew the license. The commission
shall notify each licensee in writing of the licensee’s impending license expiration
not later than August 1 of each vear. If a person’s license has been expired for 90
days or less, the person may renew the license by paying to the commission the
required renewal fee and a late fee equal to one-half of the examination fee for the
license. If a person’s license has been expired for more than 90 days but less than
two years, the person may renew the license by paying to the commission all unpaid
renewal fees and a late fee that is equal to the examination fee for the license. If a
person’s license has been expired for two years or more, the person may nol renew
the license. The person may obtain a new license by submitling to recxamination
and complying with the requirements and procedures for obtaining an original
license.

{f) The commission shall maintain a current register of licensees.

{g) A license is not transferable or assignabic,

(h) The commission shall issue a duplicate license to replace a lost or destroyed
license on proper application and payment of a fee.

(1} The commission by rule shall set the fees imposed by this chapter in amounts
approved by the licensing department that are reasonable and necessary to cover
the costs of administering this chapter.

()} An applicant must have been a resident of this state at least 90 days before
applying for a license under this chapter.

Sec. 32.003. STAGGERED RENEWAL OF LICENSES. The commission
by rule approved by the licensing department may adopt a system under which
licenses expire on various dates during the year. For the year in which the license
expiration date is changed, license renewal fees payable on Aupust 31 shall be
prorated. On renewal of the license on the new expiration date, the total license
renewal fee is payable.

Sec. 32.004. PERSONS LICENSED IN OTHER STATES. The commission
may adopt rules approved by the licensing department allowing waiver of a license
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requirement for an applicant with a valid license from another state having licensc
requiremenis substantially equivalent to those of this state.

Sec. 32.005. REPORTING OF WELL LOGS. (a) Every licensed driller
drilling, deepening, or otherwisc altering a water well in this statc shall make and
keep a legible and accurate well log in accordance with commission rule on_forms
prescribed by the commission. Not later than the 60th day after the completion or
cessation of drilling, deepening, or otherwise altering the well, the licensed driller
shall deliver or transmit by certificd mail a copy of the well log to the commission
and 1o the owner of the well or the person for whom the well was drilled. Each copy
of a well log, other than a commission copy, must include the name, mailing
address, and telephone number of the commission.

(b) The well log shall be recorded at the time of drilling, and must show the
depth, thickness, and character of the strata penetrated, the location of
waler-bearing strata, the depth, size, and character of casing installed, and any other
information required by commission rule.

(c) The commission shall hold the contents of the well log confidential and not
a matter of public record if it receives, by certified mail, a written request to do so
from the owner or the person for whom the well was drilled.

Sec. 32.006. WATER WELL DRILLERS ADVISORY COUNCIL. {a) The
Texas water well drillers advisory council is composed of nine members appointed
by the commission. Appointments o the council shall be made without regard to
the race, creed, sex, religion, or national origin of the appointees.

(b} Six_ members of the council shall be licensed drillers who are residents of

this state, experienced in the well drilling business, and conversant in well drilling

and completion and plugging methods and technigues. One driller shall be selected
from the state at large and one of each of the remaining five drillers shall be selected

from the following peographic areas of the state:
(1) Gulf Coast area;
(2) Trans-Pecos area;
(3) Central Texas area;
{4) Northeast Texas area; and
(5) Panhandle-South Plains area.

(c) Only one dnller member may be employed by or own an interest in the same
company, hrm, or_business association engaged in any phase of the well drilling
business.

(d) Three members must be representatives of the public. A person is not
¢ligible for appointment as a public member if the person or the person’s Spouse:

{1}is licensed by an occupational regulatory agency in the field of well

drilling; or

(2) is employed by, participates in the management of, or has, other
than as a consumer, a financial interest in a business entity or other organization
related to the feld of well drilling.

{e) A council member or an employee of the commission connected with the
administration of this chapter may not be an officer, employee, or paid consultant
of a trade association in the well drilling industry and may not be related within the
second degree by afinity or consanguinity to a person who is an officer, employece,
or paid consultant of a trade association in the well drilling industry,

{f) A person who, because of the person’s activities on behalf of a trade or
professional association in the well drilling industry, is requived to rcgister as a
lobbyist under Chapter 305, Government Code, may not serve asa member of the
coungil,

{2) 1t is a ground for removal from the council if a member:

(1) does not have at the_time of appointment the qualifications
required by Subsection (b), (c), or {d) of this section for appointment 1o the council;




232 SENATE JOURNAL—FIRST CALLED SESSION

{2) does not maintain during service on the council the qualifications
required by Subsection (b}, (¢}, or (d) of this section for appointment to the council;
{3) violates a prohibition prescribed by Subsection (e) or (f} of this

(4} faiis to attend at least one-half of the regularly scheduled meetings

held each year, excluding meetings held when the person was not a council member.
(h) A member of the council serves a six-year term, with the term expiring

September 15,
(i) A member of the council is entitled to a per diem as set by legislative

appropriation for each day that the member engages in the business of the council.
A member may not receive any compensation for travel expenses, including
expenses for meals and lodging, other than transportation expenscs. A member is
entitled to compensation for transportation expenses as prescribed by the General
Appropriations Act.

{i) The council shall hold meetings at the call of the chairman. Meetings shall
be conducted in compliance with the open meetings law, Chapter 271, Acts of the
60th Legislature, Regular Session, 1967 {Article 6252-17, Vernon's Tcxas Civil
Statutes).

(k) A majority of the council constitutes a quorum for conducting, business.

{1} The council shall elect a chairman by a majenity vote at the first meeting each
year.

Sec. 32.007. EXAMINATIONS. (a) The commission, with the advice of the
council and subject to the approval of the licensing department, shall prepare
icensing examinations, pass on the qualifications of license applicants, and issue
icenses to those who qualify.

{(b) The commission shall design written examinations in a manner that
disqualifies a person lacking in the nccessary knowledge of drilling, of completion
and plugging methods and techniques, and of groundwater formations to the extent
that the performance by the person of services as a driller would create a serious risk
of polluting fresh water. The commission may prescribe additional requirements for
the examination of monitoring well drillers and may prescribe additional
requirements relating to water conservation for the examination of dewatering well
drllers, An applicant may elect to_have the examination given orally.

{c) The commission shall offcr examinations at least once a year. The
commission shall offer the examinations more frequently if more than 10 persons
petition for an additional examination.

(d) The commission shall administer the examination so that a person grading
the examination does not know whose paper is being graded.

(e} Not later than the 30th day after thc date a licensing examination is
administered under this chapter, the commission shall notify each examinee of the
results of the examination.

(f) The commisgsion shall maintain files of examination papers. A person, at any
time within six months of the date that the person is notified of the results of an
examination, is entitled to inspect the person’s examination paper during normal
business hours at the commission’s offices for the purpose of challenging the
propriety of the questions, the method of grading, and the accuracy of grading. If
requested in writing by a person who fails the licensing examination, the
commission shall furnish the person with an analysis of the person’s performance
on the examination.

() A person who fails an examination may, on payment of the examination
fee, apply for a subsequent examination.

Sec. 32.008. CONTINUING EDUCATION. The commission, with the
participation of the council, may recognize, prepare, or offer continuing education
programs for licensees. Participation in continuing education programs is

voluntary.

section; or
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Sec. 32.009. RULES AND REGULATIONS. (a) The commission shall
adopt rules as necessary to enforce this chapter, including rules poverning
applications for a license, qualifications of applicants, standards of conduct for
licensed drillers including marking of well drilling rigs and equipment, and rules
soverning procedure and practice before the commission. Rules adopted under this
section are subject to the approval of the licensing department.

(b) The commission may enforce by injunction or other appropriate remedy
in courts of competent jurisdiction any rule, decisions, determinations, or orders
adopted or entered by it that do not conflict with a statute. The attorney general shall
represcnt the commission on request,

{c) The commission shall adopt rules in accordance with the Administrative
Procedurc and Texas Register Act (Article 6252-13a, Vernon's Texas Civil
Statutes).

Scc. 32.010. REVOCATION OF LICENSES. (a) The commission may, after
notice and heanng, revoke or suspend a license, place on probation a person whose
license has been suspended, or reprimand a licensee for a violation of this chapter
or a rule adopted under this chapter.

{b) Grounds for revocation, suspension, probation, or rcprimand_include:

(1) making an intentional misstaternent or misrepresentation of fact
on an_application or well log;

(2) failing to keep and transmit well logs as required by this chapter;

(3) failing to advise a person for whom a_well is being drilled that
injurious water_has been _encountered, is a pollution hazard, and must be
immediately plugged in an acceptable manner; or

{(4) being an incompetent driller.

{c) The commission, before revoking a license, placing a licensee on probation,
or repnmanding a licensee, shall notify the licensee in writing of the alleged
violation and provide the licensee with an_opportunity for a hearing. The notice
shall be given not later than the [0th day before the date set for the hearing. The
notice shall be made by registered mail to the last known business address of the
licensee. The licensee, each person complaining against the licensee, and any other
witness whose testimony is relied on to substantiate the charges made may be
present at the hearing. The licensec may present relevant gral or written evidence,

{d) Each decision and order_in a disciplinary hearing rendered by the
commission must be made in writing and must set forth briefly the findings of fact
and the commission’s conclusions. Parties to the proceedings shall be notified of the
decision or order not later than the 30th day after the conclusion of the hearing,

Sec. 32.011. ADMINISTRATIVE PENALTY. (a) If a person fails to comply
with a provision of this chapter or a_rule adopted by the commission under this
chapter, the person may be assessed, in addition to other penalties, an
administrative penalty set by the commission in an amount not to exceed $2,500
for each violation,

{b) In determining the amount of the penalty, the commission shall consider
the person’s history of previous violations and the seriousness of the failure to
comply.

{c) An administrative penalty may be assessed under this section only after the
person charged with a violation has been given an opportunity for a public hearing,

(d) If a public hearing is held, the commission shall make findings of fact and
issue a written decision as to the occurrence of the violation and, when appropriate,
an order that a penalty be paid.

{e) If the person charged with a violation does not appear for the hearing, the
commiission may assess a penalty and issue_an order that the penalty be paid after
the commission has determined that a violation occurred.
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(f) Not later than the 30th day after the date on which an order is issued, the
commission shall inform a person ordered to pay a penalty under this section of the
amount of the penalty.

(g} Not later than the 30th day after the date the order becomes final under
Section 16(c), Administrative Procedure and Texas Register Act {Article 6252-13a,
Vernon's Texas Civil Statutes), the person charged with the penalty shall:

(1) pay the penalty in full;

(2) forward the amount to the commission for placement in an escrow
account pending judicial review of the matter:; or

{3) post with the commission a supersedeas bond for the amount of
the penalty until judicial review is final.

(h} Failure to comply with Subsection (g) of this section is a waiver of the right
to contest the order.

(1) If a court determines that a violation has not occurred or that the amount
of the penalty should be reduced or not assessed, the commission shall remit the
appropriate amount to the person with interest or execute release of the bond.

(i} An administrative penalty owed under this section may be recovered in a
civil action brought by the attorney gencral at the request of the commission.

Sec. 32.012. APPEAL OF COMMISSION ACTION. (a) A person affected
by a ruling, order, decision, or other act of the commission may appeal by filing a
petition in a district court in Travis County.

(b} A petition must be filed not later than the 30th day after the date of the
commission’s action or, in the case of a ruling, order, or decision, not later than the
30th day after its effective date.

(c) Service of citation on the commission shall be accomplished not later than
the 30th day after the date the petition was filed. Citation may be served on the
executive director.

(d)_The plaintiff must pursue the action with reasonable diligence.

(e) The substantial evidence rule applies in the judicial review of any

commijssion action, ruling, order, or decision. An administrative or executive action

taken before the filing of the suit continues in force and effect until the rights of the

parties are determined by the court.
Sec. 32.013. COMPLAINTS. (a) The commission shall prepare information

of consumer interest describing the procedures by which consumer complaints are
filed with and resolved by it. The commission shall make the information available
to the public and appropriate state agencies.

(b) If a written complaint is filed with the commission relating o a licensee, the
commission, at least quarterly, shall notify the parties to the complaint of the status
of the complaint_until final_disposition unless the potice would jeopardize an
undercover invesligation. The commission shall maintain a file about cach
complaint filed against a licensee,

Sec. 32.014.  DISPOSITION OF REVENUES. (a) The financial transactions
of the commission in connection with the administration of this chapter are subject
to audit by the state auditor in accordance with Chapter 321, Government Code.

(b) All money collected by the commission under this chapter shall be

deposited to the credit of the water well drillers fund.
Sce. _32.015. CIVIL PENALTY. A person who fails to comply with this

chapter or a rule adopted by the commission under this chapter is subject to a civil
penalty of not less than $200 or more than $1,000 for each day of noncompliance
or cach act of noncompliance as determined by the court. The commission may also
seck injunctive relief for a viglation of this chapter. The action may be brought by
the commission in any court of competent jurisdiction in Travis County or the
county in which the offending activity occurred or in which the person resides. At
the request of the executive director, the attorney general shall bring an action in
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the name of the state for injunctive relief, to recover the civil penalty, or for both
the injunctive relief and civil penalty, as authorized by this section. A party to an
action may appeal from a final judgment as in other civil cases. The obtaining of
a license under this chapter by a person does not relieve the person from liability
under law,

Sec. 32.016. MARKING RIGS WITH IDENTIFICATION NUMBER. A
driller shall legibly mark all rigs used by the driller or the driller’s employees in the
well drilling business with the license number that appears on the driller’s license.
The commission shall adopt rules specifving the method and manner for marking
the rigs.

Sec. 32.017. PLUGGING OF WATER WELLS. (a) A licensed driller shall
complete a well under standards and procedures adopted by the commission,

{b) A licensed driller shall notify the commission and the landowner or person
having a well drilled when the driller encounters water injurious to vegetation, land,
or other water, and the well must be plugged, repaired, or properly completed in
order 10 avoid injury or pollution, The driller shall assure that the well is plugpged,
repatred, or properly completed under standards and procedures adopted by the
COIMMISSiON.

{c) Not later than the 180th day after the date on which a landowner or other
person who possesses an abandoned or deterorated well learns of its condition, the
landowner or other person who possesses an abandoned or deteriorated well shall
have thc well plugged or capped under standards and procedures adopted by the
commission. A licensed driller who knows of an abandoned or deteriorated well
shall notify the landowner or person possessing the well that the well must be
plugged or capped in order to avoid injury or pollution,

(d) In this section, a well is considered 1o be abandoned if the well is not in use.
A well is considered to be in use in the following cases:

(1) a nondeteriorated well which contains the casing, pump, and
pump column in pood condition:

(2) a nondeteriorated well which has been capped;

(3) the water from the well has been put to an authorized beneficial
use, as defined in this code, unless subject to subdivision (5) of this subsection;

(4) it is used in the normal course and scope and with the intensity
and frequency of other similar users in the general community; or

(5) the owner i§ participating in the Conscrvation Reserve Program
authorized by the Food Security Act (Pub. L. No. 99-198, Secs. 1231-1236, 99
Stat. 1354, 1509-1514 {1985)) or any other similar governmental program,

(e) A person who plugs an abandoned or _deteriorated well shall submil a
plugging report to the executive director not later than the 30th day aficr the date
the well is plugged. The commission shall furnish plugging report forms on request.

Sec. 32.018. CONSTRUCTION. This chapter docs not affect the ownership
or the rights of owners of the land in underground waicr.

Sec. 32.019. TRANSFER QOF FUNCTIONS. If the functions of the
commission necessary to the proper implementation of its duties under this chapter
are transferred to another agency, the powers and duties given in this chapter to the
commission shall be transferred to the other agency.

SECTION 1.072. Title 2, Water Code, is amended by adding Chapter 33 to
read as follows:

CHAPTER 33. WATER WELL PUMP INSTALLERS

Sec. 33.001. DEFINITIONS. In this chapter:

() “Council” means the Texas water well drillers advisory council.
{2) “Commission” mcans the Texas Natural Resource Conservation
Commission.
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(3) “Executive director” means the executive director of the Texas
Natural Resource Conservation Commission.

(4) “Licensing depariment” means the Texas Department of
Licensing and Regulation,

(5) “Installer” means a person who installs or repairs well pumps and
equipment. The term does not include a person who installs or repairs well pumps
and cquipment on the person’s own property for the person’s own use or a person
who assists in the procedure of pump installation under the direct supervision of
a licensed installer and is not primarily responsible for the installation.

(6) “Licensed installer™ means a person who holds a license issued
under this chapter.

(7) “Person” means an individual, firm, partnership, association,
corporation, or any other private legal entity.

(8) “Pollution” means a change to the physical, thermal, chemical, or
biological quality of water in a way that makes the water harmful to humans,
animals, vegetation, or property or that impairs the public enjoyment of water for
a reasonable purpose.

(9) “Pump installation” means the procedures employed in the
placement, and preparation for operation, or equipment and materials used to
obtain water from a well, including consiruction involved in making the well and
establishing seals and safepuards as necessary to proiect the water from
contamination, and including repairs to an existing pump.

(10) “Well” means a water well, injection well, dewatering well, or
monitoring well as those terms are defined by Section 32.001. The term does not
include an injection water source well regulated under Section 91.101, Natural
Resources Code.

11) “Well pumps and equipment” means equipment and materials
used to obtain water from a well, including the seals and safeguards nccessary to
protect the water from contamination.

Sec. 33.002. LICENSE REQUIRED. {a) A person may not act as or offer to
perform the services of an installer unless the person holds a license issued by the
commission under rules adopted under this chapter and approved by the licensing
department,

(b) An application for a license must contain the applicant’s:

(1) name;

(2) business address;

(3) permanent mailing address; and

(4) any other information required by the commission.

(c) At the time of application, an_applicant shall pay to the commission a
nonrefundable examination fee. A person qualifying for a licensc shall pay to the
commission the license fee set by the commission.

(d) Except as provided by Section 33.003, a license issued upder this chapter
expires on August 31 of each vear. On or before that day, each licensee shall pay
an annual fee to the commission to renew the license, The commission shail notify
each licensee in writing of the impending license expiration not later than August. |
of each vear. If a person’s license has been expired for 30 days or less, the person
may renew the license by paying to the commission the required renewal fee and
a late fee that is equal to one-half of the examination fee for the license. If a person’s
license has been expired for more than 90 days but less than two vears, the person
may renew the license by paying to the commission all unpaid renewal fees and a
late fee that 15 equal to the examination fee for the license. If a person’s license has
been expired two vears or more, the person may not renew the license. The person
may obtain a new license by submitting lo reexamination and complying with the
requirements for obtaining an original license.




TUESDAY, JULY 30, 1991 237

{e) The commission shall maintain a current register of licensees.

{f) A license is not transferable or assignable.

(2) The commission shall issue a duplicate license to replace a lost or destroyed
license on proper application and payment of a fee.

{h) The commission by rule shall set the fees imposed under this chapter in
amounts approved by the licensing department that are reasonable and necessary
to cover the costs of administering this chapter.

(i) An applicant must be a resident of this state for at least 90 days before being
eligible 1o apply for a license as an installer under this chapter.

Sec. 33.003. STAGGERED RENEWAL OF LICENSES. The commission
by rule approved by the licensing department may adopt a system under which
licenses expire on various dates during the year. For the vear in which the license
expiration date is changed, license renewal fees pavable on August 31 shall be
prorated. On renewal of the license on the new expiration date, the total license
renewsl fee is pavable.

Sec. 33.004. PERSONS LICENSED IN OTHER STATES. The commissicn
may adopt rules approved by the licensing department allowing waiver of a license
requirement for an applicant with a valid license from another state that has license
requirements substantially equivalent to those of this state.

Sec. 33.005. EXAMINATIONS. {a} The commission, with the advice of the
council and subject to the approval of the licensing department. shall prepare
licensing_examinations, pass on the qualifications of license applicants, and issue
licenses to those who gualify,

(b} The commission shall design written examinations in such a manner as to
disqualify a person lacking the knowledge of pump installation to the extent that
the performance by the person of pump installation would create a serious risk of
polluting fresh water.

{c) The commission shall offer examinations prepared by it at least once a
month and more frequently if more than 10 persons petition it for an additional
examination. The examination shall be administered so that a person grading the
examination does not know whose paper is being graded. The commission shall
maintain files of examination papers.

Sec. 33.006. CONTINUING EDUCATION. The commission, with the
participation of the council, may recognize, prepare, or offer continuing education
programs_for licensees. Participation _in _continuing education programs is
voluntary.

Sec. 33.007. RULES. (a) The commission shall adopt rules, approved by the
licensing department, as necessary to enforce this chapter.

(b) The commission may enforce by injunction or other appropriate remedy,
in courts of competent jurisdiction any rule, decisions, determinations, or orders
adopted or entered by it that do not conflict with a statute. The attorney general shall
represent the commission on request.

{(c) The commission shall adopt rules in accordance with the Administrative
Procedure and Texas Register Act (Article 6252-13a, Vernon'’s Texas Civil
Statutes).

Sec. 33.008. REVQCATION OF LICENSES. {(a) The commission may
revoke a license, place a licensee on probation, or reprimand a licensee for a
violation of this chapter or a rule adopted under this chapter.

(b) The commission, before revoking a ficense, placing a licensee on probation,
or reprimanding a licensee, shall notify the licensee in writing of the alleged
violation and provide the licensec with an_opportunity for a hearing. The notice
shall be given not later than the 10th day before the date set for the hearing. The
notice shall be made by registered mail to the last known business address of the
licensee. T he licensee, each person complaining against the licensee, and any other
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witness whose testimony is relied on to substantiate the charges made may be
present at the hearing. The licensee may present relevant oral or written cvidence.

(¢) Each decision and order in a disciplinary hearing rendered by the
commission must be made in writing and must set forth briefly the findings of fact
and the commission’s conclusions. Parties 1o the proceedings shall be notified of the
decision or order not later than the 30th day after the conclusion of the hearing,

Sec. 33.009. ADMINISTRATIVE PENALTY. (a}If a person fails to comply
with a provision of this chapter or a rule adopted by the commission under this
chapter, the person may be assessed, in addition to other penalties, an
administrative penalty set by the commission 1n an amount not to exceed $2,500
for each violation.

(b) In determining the amount of the penalty, the commission shall consider
the person’s history of previous violations and the seriousness of the failure to
comply.

(c) An administrative penalty may be assessed under this section only after the
person charged with a viglation has been given an opportunity for a public hearing.

(d) If a public hearing is held, the commission shall make findings of fact and
issue a written decision as to the occurrence of the violation and, when appropriate,
an order that a penalty be paid.

(e) If the person charged with a violation does not appear for the hearing, the
commission may assess a penalty and issue an order that the penalty be paid after
the commission has determined that a violation occurred.

(D) Not later than the 30th day after the date on which an order is issued, the
commission shall inform a person ordered to pay a penalty under this section of the
amount of the penalty.

(2) Not later than the 30th day after the date the order becomes final under
Section 16(c), Administrative Procedure and Texas Register Act (Article 6252-13a,
Yemnon's Texas Civil Statutes), the person charged with the penaity shall:

(1) pay the penalty in full;

(2) forward the amount to the commission for placement in an escrow
account pending judicial review of the matter; or

(3} post with the commission a supersedeas bond for the amount of
the penalty until judicial review is final.

(h) Failure to comply with Subsection (f) of this section is a waiver of the right
to contest the order,

(i) If a court determines that a violation has not occurred or that the amount
of the penalty should be reduced or not assessed, thc commission shall remit the
approprate amount to the person with interest or execute release of the bond.

() An administrative penalty owed under this section may be recovered in a
civil action brought by the attorney general at the request of the commission.

Sec. 33.010. APPEAL OF COMMISSION ACTION. (a) A person affected
by a ruling, order, decision, or other act of the commission may appeal by filing a
petition in a district court in Travis County.

(b} A petition must be filed not later than the 30th day after the date of the
commission’s action or, in the case of a ruling, order, or decision, not later than the
30th day after its effective date.

{c) Service of citation on the commission shall be accomplished not later than
the 30th day after the date the petition was filed. Citation may be served on the
executive director.

(d) The plaintiff must pursue the action with reasonable diligence.

(e) The substantial evidence rule applies in the judicial review of any
commission action, ruling, order, or decision. An administrative or executive action
taken before the filing of the suit continues in force and effect until the rights of the
parties are determined by the court.
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Sec. 33.011. COMPLAINTS. (a) The commission shall prepare information
of consumer interest describing the procedures by which consumer complaints are
fAled with and resolved by it. The commission shall make the information availabie
to the public and appropriate state agencies.

(b) If a written complaint is filed with the commission relating to a licensee, the
commission, at least quarterty, shall notify the parties to the complaint of the status
of the complaint until final disposition uniess the notice would jeopardize an
undercover investigation. The commission shall maintain_a file about each
cornplaint filed against a licensee.

Sec. 33.012. DISPOSITION OF REVENUES. (a) The financial transactions
of the commission in connection with the administration of this chapter are subject
to audit by the state auditor in accordance with Chapter 321, Government Code.

(b)_All money collected by the commission under this chapter shall be
deposited to the credit of the water well drillers fund.

Sec. 33.013. CIVIL PENALTY. A person who fails to comply with this
chapter or a rule adopted by the commission under this chapter is subject fo a civil
penalty of not less than $200 or more than $1,000 for cach day of noncompliance
or each act of noncompliance as determined by the court. The commission may also
seek injunctive relief for a violation of this chapter. The action may be brought by
the commission in any court of competent jurisdiction in Travis County in which
the offending activity occurred or in which the person resides. At the request of the
execulive director, the attorney general shall bring an action in the name of the state
for injunctive relief, to recover the civil penalty, or for both the injunctive relief and
civil penalty, as authorized by this section. A party to an action may appeal from
a final judgment as in other civil cases. The obtaining of a license under this chapter
by a person does not relieve the person from liability under law.

Sec. 33.014, COMPLETION, REPAIR, AND PLUGGING OF WATER
WELLS. (a) Each installer licensed under this chapter shall install or repair pumps
under standards and procedures adopted by the commission with the advice of the
council,

(b) Each licensed installer shall notify the commission and the landowner or
person having a pump installed_or repaired when the installer encounters water
injurious to vegetation, land, or other water and the installer shall repair or properly
complete the well in order to avoid injury or pollution. The installer shall ensure
that the well is repaired or properly completed under standards and procedures
adopted by the commission.

(c) A licensed installer who knows of an abandoned or deteriorated well as those
terms are defined by Section 32.017 of this code shall notify the landowner or person
possessing the well that the well must be plugged or capped in order to avoid injury
or pollution.

Scc. 33.015. TRANSFER OF FUNCTIONS. If the functions of the
commission necessary to the proper implementation of its duties under this chapter
are transferred to any other agency, the powers and duties given to the commission
in this chapter shall be transferred to the other agency.

SECTION 1.073. Subtitle D, Title 2, Water Code, is amended by adding
Chapter 34 to read as follows:

CHAPTER 34. IRRIGATORS
Sec. 34.001. DEFINITIONS. In this chapter:
(1) “Person” means a natural person.
(2) “Council” means the Texas irrigators advisory council.
(3) “Executive dircctor” means the executive director of the Texas
Natural Resource Conservation Commission or the executive director’s designee.
(4) “Department™ means the Texas Natural Resource Conservation
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(5) “Irrigation system” means an_assembly of component parts
permanently installed with and for the controlled distribution and conservation of
water for the purpose of irrigating any type of landscape vegetation in any location
or for the purpose of dust reduction or erosion control.

(6) “Irrigator™ means a person who sells, designs, consults, installs,
maintains, alters, repairs, or services an irrigation system inctuding the connection
of such system in and to a private or public, raw or potable water supply system or
any water supply. The term docs not include:

(A) a person _who assists in_the insiallation,
maintenance, alteration, repair, or service of an irmigation system under the direct
supervision of a licensed irrigator; or

(B) an owner of a business that regularly employs a
licensed irrigator who directly supervises the business’s sale, design, consuitation,
installation, maintenance, alteration, repair, and service of immgation sysiems.

(7) “Licensed irrigator” means an irrigator who is licensed under this

chapter.
{8) “Installer” means a person who actually connecls an irrigation

system to a private or public, raw or potable water supply system or any water
supply.

(9) “Licensed installer” means an installer who is licensed under this

chapter.
Sec. 34.002. EXEMPTIONS. This chapter does not apply to:

{1) any person licensed by the Texas State Board of Plumbing

Examiners;

(2} a repistered professional engineer or architect or landscape
architect if his or her acts are incidental to the pursuit of his or her profession;

(3) irmigation or vard sprinkler work done by a property owner in a
building or on premises owned or occupied by him or her as his or her home;

{4} irrigation or yard sprinkler work done by a maintenance person
incidental to and on premises owned by the business in which he or she is regularly
emploved or engaged and who does not engage in the occupation of licensed
irrigator or in yard sprinkler construction or maintenance for the general public;

(5) irrmipation or yard sprinkler work done on the premises or
equipment of a railroad by a regular emplovee of the railroad who does noi engage
in_the occupation of licensed irrigator or in vard sprinkler construction or
maintenance for the general public;

(6) irrigation and_vard sprinkler work done by a person who is
regularly emploved by a county, city, town, special district, or political subdivision
of the state on public property;

(7) a temporary or portable water device such as a garden hose, hose
sprinkler, soaker hose, or agricultural irrigation system;

(8) a portable or solid set or other type of commercial agricultural
irripation system; or

(9) irrigation or vard sprinkler work done by an apriculturist,
agronomist, horticulturist, forester, gardener, contract gardener, garden or lawn
caretaker, nurseryman, or grader or cultivator of land on land owned by himself or
herself,

Sec. 34.003. IRRIGATORS ADVISORY COUNCIL. (a) The Texas
irrigators advisory council is composed of nine members appointed by the
department. Appointments to the council shall be made without regard to the race,
creed, sex, religion, or national origin of the appointees.

{b) Six members of the council shall be licensed irrigators who are residents of
this state, experienced in the irrigation business, and conversant in irrigation
mcthods and technigues,
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{¢) Three mcmbers must be representatives of the public. A person is not
eligible for appoiniment as a public member if the person or the person’s spouse:
(1} is licensed by an occupational regulatory agency in the field of

irrigation; or

(2) is employed by, participates in the management of, or has, other
than as a consumer, a financial interest in a business entity or other organization
related to the field of irngation,

{d) A council member or an employee of the department connected with the
administration of this chapter may not be an officer, employee, or paid consultant
of a trade agsociation in the irmigation industry and may not be related within the
second degree by affinity or consanguinity to a person who is an officer, employee,
or paid consultant of a trade association in the irrigation industry.

{e) A person who, because of the person’s activities on behalf of a trade or
professional association in the irrigation industry, is required to register as a lobbyist
under Chapter 305, Government Code, may not serve as a member of the council.

(0 It 1s a ground for removal from the council if a member:

(1) does not have at the time of appointment the qualifications
required by Subsection {b) or (c) of this section for appointment to the council;
(2) does not maintain during service on the council the qualifications
required by Subsection (b) or (c) of this section for appointment to the council;
(3) violates a prohibition prescribed by Subsection (d) or (e) of this

section; or
{4) fails to attend at least one-half of the regularly scheduled meetings

held each year, excluding meetings held when the person was not a council member.
() A member of the council serves a six-vear term, with the term expiring

September |5,

(h) A member of the council is entitled to a per diem as set by legislative
appropriation for each day that the member ¢ngages in the business of the council.
A member may not receive any compensation for travel expenses, including
expenses for meals and lodging, other than transportation expenscs. A member is
entitled to compensation for transportation cxpenses as prescribed by the General
Appropnations Acl.

(i) The council shall hold meetings at the call of the chairman. Mectings shall
be conducted in compliance with the open meetings law, Chapter 271, Acts of the
60th Legislature, Regular Session, 1967 (Article 6252-17, Vernon’s Texas Civil
Statutes).

() A majority of the council constitutes a quorum for conducting business.

(k) The council shall elect a chairman by a majority vote at the first meeting
gach year.

Sec. 34.004, EMPLOYEES. (a} The executive director shall designate a
supervisor and employ sufficient staff with the advice of the advisory council to
perform the duties and functions provided by this chapter.

(b) The executive director shall provide necessary services to_assist the
department in conducting investigations and examinations, holding hearings, and
performing cother duties and functions under this chapter.

(c) The department shall hear all contested casecs as defined in_the
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's
Texas Civil Statuies) arising under this chapter. The department is subject 1o the
open meetings law, Chapter 271, Acts of the §0th Legislature, Regular Session, 1967
{Article 6252-17, Vernon's Texas Civil Statutes), and the Administrative Procedure
and Texas Register Act {Article 6252-13a, Vernon’s Texas Civil Statutes).

Sec. 34.005. DEPARTMENT FINANCES. (a) Money paid to the
department under this chapter shall be deposited in the state treasury in a special
fund known as the Texas irrigators fund,
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(b} The Texas irrigators fund shall be used to pay only expenses approved by
the department that are incurred in the administration and enforcement of this
chapter.

(c) The executive director shall file annually with the governor and with the
presiding officer of each house of the legislature a complete and detailed written

report accounting for all funds reccived and disbursed under this chapter during the

preceding fiscal year. The annual report must be in the form and reported in the
time provided by the General Appropriations Act.

Sec, 34.006. RULES. (a) The department shall adopt only thosc rules
consistent with this chapter 10 govern the conduct of its business and proceedings
authorized under this chapter and shall adopt standards governing connections 10
public or private water supplies by a licensed irripator or a licensed installer. The
department may adopt standards for tandscape irrigation that include water
conservation, irmigation _system design and installation, and conformance with
municipal codes by a licensed irrigator or a licensed installer, The department may
not adopt any standard or rule that requires or prohibits the use of any imgation
system, component part, or equipment of any particular brand or manufacturer.

(b) The department does not have authority to amend or enlarge by rulc on any
provision of this chapter, to change the meaning of this chapter by rule in any
manner, to adopt a rule that is contrary to the underlying and fundamental purposes
of this chapter, or to make a rule that is unreasonable, arbitrary, capricious, illegal,
Or unnecessary.

(c) The department may not adopt rules restricting competitive bidding or
advertising by a person regulated by the department except to prohibit false,
misleading, or deceptive practices by the person.

{d) The department may not_include in its rules to prohibit false, misleading
or deceptive practices by a person regulated by the department a rule that:

{1) restricts the use of any medium for advertising;

2) restricts the person’s personal appearance or use of the person’s
voice in an advertisement;

(3} relates to the size or duration of an advertisement by the person;

or
(4) restricts the person’s advertisement under a trade name,

{e) The department shall develop and implement policies that provide the
public with a reasonable opportunity to appear before the department and to speak
on any issue under the jurisdiction of the depariment.

(f) The department shall prepare and maintain a written plan that describes
how a person who does not speak English or who has a phvsical, mental, or
developmental disability may be provided reasonable access to the department’s
programs.

(g) The department shall prepare information of public interest describing the
functions of the department and the department’s procedures by which complaints
are filed with and resolved by the department. The department shall make the
information available to the public and appropriate state agencies.

(h) The department by rule shall establish methods by which consumers and
service recipients are nottfied of the name, mailing address, and telephone number
of the department for the purpose of directing complaints to the department. The
department may provide for that notification:

(1) on each registration form, application, or written contract for
services of an individual regulated under this chapter;

(2} on a sign prominently displayed in the place of business of each
individual regulated under this chapter; or

(3).in a bill for service provided by an individual regulated under this

chapter.
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(i} The department may recognize, prepare, or administer continuing

education programs for landscape irrigation. Participation in the programs is

voluntary.
(i) The department may certify instructors and establish standards for

instructional course studies designed to prepare applicants for an examination
administered by the department. Certification will be voluntary and based on
compliance of the instructor with the standards of the department. The department
may provide a list containing the names of all department certified instructors and
all known uncertified instructors to each applicant for an examination administered
by the department.

Sec. 34.007. REGISTRATION REQUIREMENT. {a) No person may act as
an irmigator or installer unless he or she has a valid certificate of registration under
this chapter,

(b) The department shall issue certificates of registration to persons of pood
moral character who have shown themselves fit, competent, and gualified to act as
licensed irrigators or licensed installers by passing a uniform, reasonabic
examination which will include the principles of cross connections and safety
devices to prevent contamination of potable water supplies.

{(c) The department shall provide in its rules for the preparation,
administration, and grading of examinations to acquire certificates of registration
under this chapter. The fee for taking the examination shall be set by the department
not to exceed $100 for the irrigator certificate of registration and not to exceed $75
for the installer certificate of registration.

(d) A person holding a certificate of registration under this chapter shall not be
required to comply with any other licensing requirements of other state agencies to
perform connections 1o private or public raw or petable water supply systems.

(e) Not later than the 30th day after the day on which a person completes an
examination administered by the department, the department shall send to the
person his or her examination results. If requested in writing by a person who fails
the examination, the department shall send to the person not later than the 30th
day after the day on which the request is received by the department an analysis of
the person’s performance on the examination.

Sec. 34.008. RECIPROCITY. (a) The department may certify for
registration without examination an applicant who is registered as a licensed
irrigator or licensed installer in another state or country that has requirements for
registration that are at least substantially equivalent 1o the requircments of this state
and that extends the same privilege of reciprocity to licensed irrigators or licensed
installers registered in this state.

(b} The application for registration under this section shall be accompanied by
a fee of not to exceed $100 for a licensed irrigator or $75 for a licensed installer as
determined by the department.

Sec. 34.009. RENEWAL. (a) Certificates of registration expire on August 31
of each vear.

(b) The department or the executive director shall notify every person registered
under this chapter of the date of expiration of his or her certificate and the amgunt
of the fee that is required for renewal for one yvear. The notice shall be mailed at least
two months in advance of the date of expiration of the certificate.

(c) A person may renew his or her certificate at any time during the months
of July and August of each year by payment of the fee adopted by the department
in an amount of not more than $150 for a licensed irrigator or $100 for a licensed
installer.

Sec. 34.010. ENFORCEMENT. (a) Thc department may suspend or revoke
a certificate of registration, place on probation a person whose certificate has been
suspended, or reprimand a registrant for:
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{1) a violation of this chapter or of a rule of the department;

(2) fraud or deceit in obtaining a certificate of registration; or

(3) gross negligence, incompetency, or misconduct while acting as a
licensed irrigator or licensed installer.

(b) If the department proposes 1o suspend or revoke a person’s certificate of
registration, the person is entitled to a hearing before the department or a hearings
officer appointed by the department. The department shall prescribe procedures by
which all decisions to suspend or revoke are made by or are appealable to the

department.
{c) If a registrant’s suspension is probated, the department may require the

registrant:

(1) to report regularly to the department on matters that are the basis
of the probation;

(2) to limit activities to the areas prescribed by the depariment; or

(3) to continue or renew professional education until the registrant
attains a degree of skill satisfactory to the department in those areas that are the basis
of the probation.

(d) Any person may file a complaint with the department. The complaint must
be in writing, must be notarized, and must set forth the facts alleged. Onc copy must
be sent by certified mail to the alleged violator.

{e) The department shall keep an information file about each complaint filed
with the department that the department has authority to resolve.

() If a written complaint is filed with the department that the department has
authority to resolve, the department, at least quarterly and until final disposition
of the complaint, shall notify the parties to the complaint of the status of the
complaint unless the notice would jeopardize an undercover investigation.

(g) If the executive director determines through investigation that evidence
exists of a violation, the executive director may refer such evidence to the
department and may request the setting of a hearing,

{h) The department may compel the attendance of witnesses before it as in civil
cases in the district court by issuance of a subpoena.

Sec. 34.011. ADMINISTRATIVE PENALTY. (a) If a person lcensed or
registered under this chapter violates this chapter or a rule or order adopted by the
department under this chapter, the depariment may assess an administrative
penalty against the person as provided by this section. Each day a violation
continues may be considered a separate violation.

(b} The penalty for each violation shall be sei in an amount not to excced
$1,000.

{c) In determining the amount of the penalty, the department shall consider:

(1) the seriousness of the violation, including the nature,
circumstances, extent, duration, and gravity of the prohibited acts;

(2) the history of previous violations;

(3) the amount necessary to deter future violations;

(4) efforts to correct the violation; and

(5)_any other matter that justice may require,

(d) If, after examination of a possible violation and the facts surrounding that
possible violation, the executive director determines that a violation has occurred,
the executive director may issue a violation report stating the facts on which the
conclusion that a violation occurred is based, recommending that an administrative
penalty under this section be imposed on the person charged, and recommending
the amount of that proposed pcnalty. The cxecutive director shall base the
recommended amount of the proposed penalty on the seriousness of the violation
determined by the consideration of the factors set forth in Subsection (c) of this
section.
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{e) Not later than the 14th day after the date on which the report is issued, the
executive director shall give written notice of the report to the person charged. The
notice shall include a brief summary of the charges, a statement of the amount of
the penalty recommended, and a statement of the right of the person charged to a
hearing on the occurrence of the violation or the amount of the penalty, or both the
occurrence of the violation and the amount of the penalty.

{0) Not later than the 20th day after the date on which notice is received, the
person charged may accept the determination of the executive director made under
Subsection (d) of this section, including the recommended penalty, or may make
a written request for a hearing on the determination.

(g) If the person charged with the violation accepts the determination of the
executive director, the department shall issue an order approving the determination
and ordering the payment of the recommended penalty.

(h} If the person charped requests a hearing or fails to timely respond to_the
notice, the executive director shall set a hearing and give notice of the hearing to
the person charged. The bearing may be before the department or a hearings
examiner appointed by the department. The hearings examiner shall make findings
of fact and conclusions of law and promptly issue to the department a proposal for
decision as 10 the occurrence of the violation, including a recommendation as to
the amount of the proposed penalty if a penalty is warranted. Based upon the
findings of fact, conclusions of law, and recommendations of the hearings examiner,
the department by order may find a violation has occurred and may assess a penalty
or may find that no violation has occurred. All proceedings under this subsection
are subject to the Administrative Procedure and Texas Repister Act (Article
6252-13a, Vernon's Texas Civil Statutes).

(i) The executive director shall give notice of the department’s order to the
person charged. The notice shall include:

(1) the findings of fact and conclusions of law separately stated;

(2) the amount of the penalty ordered_ if any;

(3) a statement of the right of the person charged to judicial review
of the department’s order, if any; and

(4) other information required by law.

(i) Within the 30-day period immediately following the date on which the
department’s order is final. as provided by Section 16(c), Administrative Procedure
and Texas Register Act (Article 6252-13a, Vernon’s Texas Civil Statutes), the
person charged with the penalty shall:

1) pay the penalty in full; or
{2} if the person files a petition for judicial review, contesting either
the amount of the penalty or the fact of the violation, or contesting both the fact
of the violation and the amount of the penalty:
(A) forward the amount of the penalty to the executive
director for placement in an escrow account; or
(B) in licu of payment into escrow, post with the
executive director a supersedeas bond in a form approved by the executive director
for the amount of the penalty, the bond to be effective until all judicial review of
the order or decision is final.

(k) If a person charged is financially unable to either forward the amount of the
penalty for placement in an escrow account or post a supersedeas bond for the
amount of the penalty, the person may satisfy the requirements of Subsection (j)(2)
of this section by filing with the exccutive director an affidavit sworn by the person
charged, stating that the person is financially unable to either forward the amount
of the penalty or post a bond.

{1) Failure 1o forward the money to or to post the bond or file the affidavit with
the executive director within the time provided by Subsection (j) of this section
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results in 3 waiver of all legal rights to judicial review. Also, if the person charged
fails to pay the penalty in full as provided under Subsection (§)(1) of this section or
forward the money, post the bond, or hle the affidavit as provided by Subsection
(j) or (k) of this section, the executive director may forward the matter to the
attorney general for enforcement.

(m) Judicial review of the order or decision of the department assessing the
penalty shall be under the substantial evidence rule and shall be instituted by filing
a petition with a district court m Travis County, as provided by Section 19,
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's
Texas Civil Statutes).

(n) If the penalty is reduced or not assessed by the court, the executive director
shall remit to the person charged the appropnate amount plus accrued interest if
the penalty has been paid or shall execute a release of the bond if a supersedeas bond
has been posted. The accrued interest on amounts remitted by the executive director
under this subsection shall be paid at a rate equal to the rate charged on loans to
depository institutions by the New York Federal Reserve Bank and shall be paid
for the period beginning on the date the penalty is paid to the executive director
under Subsection {j) of this section and ending on the date the penalty is remifted.

{0) A penalty collected under this section shall be deposited in the state treasury
to the credit of the general revenue fund.

Sec. 34.012. PENALTY; INJUNCTION. (a) A person who represents
himself or herself as a licensed irrigator or licensed installer in this state without
being licensed or exempted under this chapter, who presents or attempts to use as
his or her own the certificate of registration or the seal of another person who is a
licensed irmigator or licensed installer, who gives false or forged evidence of any kind
to the department in obtaining or assisting in obtaining for another a certificate of
registration, shall be guilty of a Class C misdemeanor, Each day a violation of this
subsection occurs constitutes g separate pffense.

(b) A person who violates this chapter or a rule or order of the departiment
adopted under this chapter is subject to a civil penalty of not to exceed $1,000 for
each offense. Each day a violation is committed is a separate offense.

{c) An action to recover the penalty under Subsection (b) of this section may
be brought by the department in any court of competent jurisdiction in the county
in which the offending activity occurred, in which the defendant resides, or in Travis
County.

(d) The department may enforce this chapter or a valid rule or order of the
department by injunction or other appropriate remedy. The action may be brought
by the department in a court of competent jurisdiction in the county in which the
offending activity occurred, in which the defendant resides, or in Travis County.

(e} At the request of the department, the attorney general shall institute and
conduct a suit in the name of the state to recover the civil penalty as provided under
Subsection (b) of this section or for injunctive relief or other appropriate remedy,
or for both.

Sec. 34.013. ENFORCEMENT OF ACT. The executive director with the
assistance of the attorney general shall enforce this chapter and the rules adopted
by the department.

Sec. 34.014. LOCAL RULES AND REGULATIONS. The regulatory
authority of any city, town, county, special purpose district, or other political
subdivision of the state may require licensed irrigators or licensed installers to
comply with any reasonable inspection requirements or ordinances and regulations
designed to protect the public water supply and pay any reasonable fees imposed
by that local entity relating to work performed by licensed irripators within its
jurisdiction.

Sec. 34.015. CERTIFICATION OF CERTAIN PERSONS. A person who
held a license as a landscape imigator under Chapter 457, Acts of the 61st
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Legislature, Regular Session, 1969 (Article 249¢, Vernon's Texas Civil Statutes), on
August 27, 1979, is entitled to be certified as a licensed irmigator without meeting
the requirements of Section 34.007 of this chaptet; however, persons seeking to
become licensed installers must comply with Section 34.007 of this chapter,
SECTION 1.074. Sections 50.001(2) and (4), Water Code, are amended to
read as follows:
(2) “Commission” means the Texas Natural Resource Conservation
[Water] Commission.
{4) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.
SECTION 1.075. Sections 51.001(5) and (6), Water Code, are amended to
read as follows:
(5) “Commission” means the Texas Natural Resource Conservation
[Water] Commission.
{6) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.
SECTION 1.076. Sections 52.001{1) and (2), Water Code, are amended to
read as follows:
(1) “Commission” means the Texas Natural Resource Conservation
[Water] Commission.
(2) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.
SECTION 1.077. Sections 54.001(4) and (5), Water Code, are amended to
read as follows:
{4) “Commission” means the Texas Natural Resource Conservation
[Water] Commission.
(5) “Executive director™ means the executive director of the Texas
Natural Resource Conservation [Water] Commission.
SECTION 1.078. Scctions 55.001(3) and {4), Water Code, are amendcd to
read as follows:
{3) “Commission” mcans the Texas Natural Resource Conservation
[Water] Commission. )
(4) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.
SECTION 1.079. Sections 57.001(3}, (5), and (6), Water Code, are amended
to read as follows:
(3) “Water commission” means the Texas Natural Resource
Conservation [Water] Commission.
(5) “Executive director” means the cxecutive director of the Texas
Natural Respurce Conservation [Water] Commission.
{6) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission.
SECTION 1.080. Section 58.001(5), Water Code, is amended to read as
follows:

(5) “Commission” means the Texas Natural Resource Conservation
[Water] Commission.
SECTION 1.081. Section 64.003(2), Water Code, is amended to read as
follows:

(2) “Commission” means the Texas Natural Resource Conservation
[Water] Commission.
SECTION 1.082. Sections 65.001(4) and (5), Water Codc, are amended to
read as follows;
(4) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission.
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(5) “Executive director” means the executive director of the Texas
Natural Resource Conservation [Water] Commission.

SECTION 1.083. Sections 66.001(2) and (3), Water Code, are amended to
read as follows;

(2) “Commission™ means the Texas Natural Resource Conservation
[Water] Commission.

(3) “Executive director” means the cxecutive director of the Texas
Natural Resource Conservation Commission [commisston].

SECTION 1.084. Section 1, Article 6673g, Reviscd Statutes, as added by
S.B. 352, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read
as follows:

Sec. 1. RULES. (a) The Commission shall adopt rules providing for
environmenial reviews of Department transportation projects that are not subject
to review under the National Environmental Policy Act (Chapter 55, Title 42,
U.S.C.). The Commission shall consider the results of ils reviews in executing its
duties. The rules must contain provisions for:

(1) public comment, including the types of projects for which public
hearings are required, on the Department’s environmental reviews;
(2) the Department’s evaluation of direct and indirect effects of its

projects;

{3) analysis of project alteratives; and

{4) a written report that briefly explains the Department’s decision
regarding a project and that specifies the mitigation measures to environmental
harm on which the project is conditioned.

{b) A nule adopted under Subsection (a)(1) of this section also must provide a
procedure for a public hearing to be requested on an environmental review for
which a public hearing is not required. An environmental review provided by a rule
adopted under this section must be conducted before the location or alignment of
the project has been adopted.

{c) The Department shall submit an environmental review prepared by the
Department under this section to the Texas Natural Resource Conservation
Commission for comment before the wntten report explaining the Department’s
decision regarding a project is issued. The Department shall submit ils
environmental review to the Parks and Wildlife Department for comment if the
Texas Natural Resource Conservation Commission is unable 10 perform the review
before the written report is issued.

(d) [tc)] At least once every five years, the Commission shall, after a public
hearing, review the existing environmental review rules and make appropriate
changes.

SECTION 1.085. On September 1, 1993:

(1) the name of the Texas Water Commission is changed to the Texas
Natural Resource Conservation Commission and all powers, dutics, rights, and
obligations of the Texas Water Commission are the powers, duties, rights, and
obligations of the Texas Natural Resource Conservation Commission;

(2) a member of the Texas Water Commission is a member of the
Texas Natural Resource Conservation Commission;

(3) all personnel, equipment, data, documents, facilities, and other
items of the Texas Water Commission are transferred to the agency under its new
name; and

(4) any appropriation to the Texas Water Commission is
automatically an appropriation to the Texas Natural Resource Conservation
Commission.

SECTION 1.086. (a) On September 1, 1993, the Texas Air Control Board is
abolished. Chapter 325, Government Code {Texas Sunset Act), applies to the
abolition of that agency to the extent not inconsistent with this article.
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(b) On September 1, 1993;

(1) all powers, duties, rights, and obligations of the Texas Air Control
Board are transferred to the Texas Natural Resource Conservation Commission;

(2) all personnel, equipment, data, documents, facilities, and other
items of the Texas Air Control Board are transferred to the Texas Natural Resource
Conservation Commission; and

(3) any appropriation to the Texas Air Control Board is automatically
transferred to the Texas Natural Resource Conservation Commission.

(c) On September 1, 1993, all programs and personnel of the Texas Air Control
Board constitute the air quality program of the Texas Natural Resource
Conservation Commission under the direct authority of the deputy director for air
quality. The person serving as executive director of the Texas Air Control Board on
August 31, 1993, shall be appointed deputy director for air quality as provided by
Section 5.222, Water Code, as added by this article, The air quality program shall
remain intact until at least September 1, 1997, subject to such reorganizations as
may be recommended by the studies specified in Section 1.096 of this article and
its cmployees may be terminated or subject to salary reduction only for cause and
only in relation to poor performance or unacceptable conduct.

SECTION 1.087. The Texas Natural Resource Conservation Commission is
the successor to the Texas Air Control Board and the Texas Water Commission and
shall carry out those agencics' respective duties, responsibilities, and functions as
provided by law, including Acts of this legislature. The rights, powers, and duties
delegated by law to the Texas Water Commission and the rights, powers, and duties
delegated by law o the Texas Air Control Board are expressly assigned to the Texas
Natural Resource Conservation Commission. Any reference in any law or rule to
the Texas Air Control Board or to the Texas Water Commission means the Texas
Natural Resource Conservation Commission.

SECTION 1.088. (a) On the 90th day after the effective date of this Act:

(1) all powers, duties, nghts, and obligations of the Texas Department
of Health pertaining to the trcatment, handling, storage, and disposal of solid waste:
the setting of sanitary standards for drinking water and the protection of public
water supplies and bodies of water; the regulation of on-site sewage disposal systems;
the administration of on-sitec wastewater treatment research; and the disposal of
radioactive substances as defined by Section 401.411, Health and Safety Code, as
added by this article, are transferred to the Texas Water Commission;

(2) all personnel, equipment, data, documents, facilities, and other
items of the Texas Department of Health pertaining to solid waste, drinking water,
on-site sewage disposal systems and on-site wastewater treatment research, and the
disposal of radioactive substances are transferred to the Texas Water Commission:
and

(3) all appropriations to the Texas Department of Health pertaining
to solid waste, drinking water, on-site sewage disposal systems and on-sitc
wastewater treatment research, and the disposal of radioactive substances are
automatically transferred to the Texas Water Commission.

(b} The Texas Water Commission until August 31, 1993, and after that date
the Texas Natural Resource Conservation Commission, is the successor to the
Texas Department of Health for the administration and enforcement of laws
pertaining to the treatment, handiing, storage, and disposal of solid waste, the setting
of sanitary standards for drinking water and the protection of public water supplies
and bodies of water, the regulation of on-sitc sewage disposal systems, the
administration of on-site wastewater treatment resecarch, and thc disposal of
radioactive substances, and shall carry out those duties, responsibilitics, and
functions as provided by law, including Acts of this legislature. Except as expressly
provided by law, the rights, powers, and duties delegated to the Texas Department
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of Health for solid waste, drinking water, and disposal of radioactive substances are
assigned to the Texas Water Commission until August 31, 1993, and after that date
the Texas Natural Resource Conservation Commission,

SECTION 1.089. (a) On September 1, 1992, the Texas Water Well Drillers
Board and the Texas Board of Imgators are abolished and the duties,
responsibilities, and functions of those boards and all appropriations to those boards
are transferred to the Texas Water Commission. The members of the Texas Water
Well Drillers Board serving on that date are interim members of the Water Well
Drillers Advisory Council until they are appointed to or replaced on that council
by the Texas Natural Resource Conservation Commission. The members of the
Texas Board of Irrigators serving on that date are interim members of the Texas
Irrigators Advisory Council until they are appointed to or replaced on that council
by the Texas Natural Resource Conservation Commission.

(b) Chapters 32, 33, and 34, Water Code, as created by this Act, take effect
September 1, 1992,

(c) The Water Well Drillers Act (Article 7621e, Vernon's Texas Civil Statutes),
The Water Well Pump Installers Act as added by H.B. 1648, Acts of the 72nd
Legislature, Regular Session, 1991, and Chapter 197, Acts of the 66th Legislature,
1979 {Article 8751, Vernon's Texas Civil Statutes), are repealed effective September
1, 1992,

SECTION 1.090. (a) The change in name of the Texas Water Commission, the
abolition of the Texas Air Control Board, the transfer of duties from the Texas
Department of Health, and the abolition of the Texas Water Well Drillers Board
do not affect or impair any act done or obligation, right, license, permit, rule,
criterion, standard, or requirement, or penalty accrued or existing under former law,
and that law remains in effect for any action concerning such an obligation, right,
license, permit, rule, criterion, standard, requirement, or penalty. An action brought
or proceeding commenced before the effective date of this article, including a
contested case or a remand of an action or proceeding by a reviewing count, is
governed by the law and rules applicable to the action or proceeding before the
effective date of this article.

(b) Administrative hearings on applications for permits and prehearing
proceedings which had commenced prior to the effective date of this article shall not
be delayed or continued as a result of this article or any resulting organizational
changes.

SECTION 1.091. Except as otherwise provided by this article, an agency any
part of whose duties are transferred by this article to the Texas Natural Resource
Conservation Commission shall continue to perform those duties and shall retain
its agency name, notwithstanding any change in name to the Texas Natural
Resource Conservation Commission in laws amended by this article, until
September 1, 1993.

SECTION 1.092. After September 1, 1993, any reference in law to the Texas
Water Commission, the Texas Air Control Board, or the Texas Department of
Health, acting jointly or in consultation with another agency relating to
environmental protection duties that are transferred by this article to the Texas
Natural Resource Conservation Commission, is a reference to the Texas Natural
Resource Conservation Commission acting alone,

SECTION }.093. Any other state apency not enumerated in this article that
has statutory responsibilities for environmental pollution or environmental quality
control and that receives a legislative appropriation for those purposes may transfer
to the Texas Natural Resource Conservation Commission any amount mutually
agreed on by both agencies, subject to the approval of the governor.

SECTION 1.094. The officers and employees of the Texas Department of
Health, Texas Water Commission, Texas Air Control Board, and Texas Water Well
Drillers Board shall cooperate fully with the recrganization.
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SECTION 1.095. The State Purchasing and General Services Commission,
to the greatest extent possible, shall locate the offices of the Texas Natural Resource
Conservation Commission in a centralized [ocation, taking into account the
expiration dates or cancellation clauses of current leases entered into for offices of
the agencies abolished and consolidated by this article. The State Purchasing and
General Services Commission may not, without the prior written approval of the
governor, enter into new lcases or extend existing leases for a term beyond
September 1, 1993, for the Texas Air Control Board or the Texas Water
Commission.

SECTION 1.096. (a) To facilitate the integration of the Texas Water
Commission and the Texas Air Control Board into the newly named Texas Natural
Resource Conservation Commission, the governor, with the advice and consent of
the senate, may appoint a person who holds office as a member of the Texas Air
Control Board to fill 2 vacancy on the Texas Water Commission and may appoint
a person who holds office as 2 member of the Texas Water Commission to fill a
vacancy on the Texas Air Control Board. The person appointed holds both offices
simultaneously.

(b) A person who is a member of the Texas Water Commission may not receive
compensatory per diem for simultaneous service as a member of the Texas Air
Control Board.

SECTION 1.097. (a) The Texas Natural Resource Conservation Commission
shall appoint an executive director not later than November [, 1993. Not later than
January 1, 1994, the executive director shall appoint the deputy directors under
Section 5.222, Water Code, as added by this article.

(b) In order to ensure a studied and orderly consolidation of functions and
activities within the Texas Natural Resource Conservation Commission and to
ensure that state efforts to comply with federal mandates, including the federal
Clean Air Act Amendments of 1990, are not disrupted, the integration and
consolidation of functions and facilities shall proceed according to the timetable
provided by this section.

(¢} Not later than March 1, 1994, the executive director shall complete a study
and report to the commission, the governor, the licutenant governor, and the
speaker of the house of rcprescntatives on the desirability and feasibility of
integrating agency support functions inherited from the Texas Air Control Board
with the similar functions inherited from the Texas Water Commission. Support
functions to be studied arc accounting and budgeting systems, personnel services,
public information and graphic arts, building grounds and vehicle services, and data
processing systems used to support these services. Integration of these functions
shall be completed to the extent practicable by September 1, 1994.

(d) Not later than Scptember 1, 1994, 1he executive director shall report to the
commission, the governor, the lieutenant governor, and the spcaker of the house
of representatives on the costs and benefits of consolidating laboratory functions
and of the most cost-effective approach to integrating field offices transferred from
the Texas Air Control Board and the Texas Water Commission. The study to be
submitted by September |, 1994, shall include a detailed analysis of the experiences
of other states in organizing regional offices for a consolidated environmental
agency, recommendations for establishing uniform enforcement policies and
procedures within the agency, and an analysis of the most cost-cffective structure
for organizing and using agency attorneys who perform primarily enforcement
functions. Recommendations on reorganization or integration of laboratories,
regional offices, enforcement policies, and legal enforcement staff shalt be
implemented to the extent practicable not later than September 1, 1996.

(e) Not later than September 1, 1995, the executive director shall report to the
commission, the governor, the lieutenant governor, and the speaker of the house



252 SENATE JOURNAL—FIRST CALLED SESSION

of rtepresentatives on the feasibility and desirability of streamlining permit
procedures, including combined permits, consolidated permits, and alternative
agency organizational structures that would promote more comprehensive and
more expeditious review of proposed facilitics. The study shall include a detailed
analysis of the experiences of other states in developing streamlined permit
procedures or accomplishing multimedia permit reviews, identification of specific
problems encountered by permit applicants, identification of types of facilities or
projects for which consolidated permits or multimedia review would be most
beneficial, and identification of state and federal statutory provisions that impede
permit streamlining or multimedia review. Analysis of the costs and bencfits of
consolidating or integrating regulatory databases and computer systems transferred
from the Texas Air Control Board and the Texas Water Commission shall be
included in the study. To the extent practicable any recommendations developed
shall be implemented not later than September 1, 1997,

(f) If any reorganization or transfer of responsibilities to another program of the
Texas Natural Resource Conservation Commission results in the elimination or
downgrading of positions, the percentage of eliminated or downgraded exempt
positions and the percentage of eliminated or downgraded classified positions held
by former employees of the Texas Air Control Board or the Texas Depariment of
Health may not exceed the percentage those cmployees represent of the total
number of exempt positions or the total number of classified positions within the
Texas Natural Resource Conservation Commission at the time of the
reorganization.

SECTION 1.098. (a) Chapter 381, Health and Safety Code, is repealed
effective September 1, 1993,

(b) Sections 361.012, 361.070, 361.071, 361.072, 361.073, 361.074, 361.075,
361.076 and 361.077, Health and Safety Code, are repealed effective September 1,
1993,

(c) The Water Well Drillers Act (Article 762 l¢, Vernon's Texas Civil Statutes),
and The Water Well Pump Installers Act, as added by H.B. 1648, Acts of the 72nd
Legislature, Regular Session, 1991, are repealed effective September 1, 1993,

SECTION 1.099. Nothing in this Act shall be interpreted to limit, remove, or
alter the duties of the State Scil and Water Conservation Board regarding nonpoint
source pollution.

SECTION 1.100. The Texas Water Commission and the Texas Air Control
Board may adopt rules on an emergency basis, as provided in the Administrative
Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas Civil
Statutes), to be cffective September 1, 1991, implementing any relevant fec changes
provided in this Act or any other legislation enacted by the 72nd Legislature.

ARTICLE 2. AIR QUALITY REGULATION

SECTION 2.01. Section 382.003, Health and Safety Code, as amended by
Section 135, Chapter 14, Acts of the 72nd Legislature, Regular Session, 1991, is
amended to read as follows:

Sec. 382.003. DEFINITIONS. In this chapter:

(1) “Administrator” means the administrator of the United States
Environmental Protection Agency.

(2) [(B] “Air contaminant™ means particulate matter, radioactive
materal, dust, fumes, gas, mist, smoke, vapor, or odor, including any combination
of those items, produced by processes other than natural.

(3) ()] “Air pollution” means the presence in the atmosphere of
onc or more air contaminants or combination of air contaminants in such
concentration and of such duration that:

{A) are or may tend to be injurious to or to adversely
affect human health or welfare, animal life, vegetation, or property; or
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(B) interfere with the normal use or {and] enjoyment of
animal life, vegetation, or property.
(4) {3)] “Board” means the Texas Natural Resource Conservation
Commission [Air-€ontrot-Board].
(5) [(4)] “Executive director” means the executive director of the

(6) [£5)] “Facility” means a discrete or identifiable structure, device,
item, equipment, or enclosure that constitutes or contains a stationary source,
including appurtenances other than emission contrel equipment. A mine, quarry,
well test, or road is not considered to be a facility.

(7) “Federal source” means a facility, group of facilities, or other
source that is subject to the permitting requirements of Title I'V or V of the federal
Clean Air Act Amendments of 1990 (Pub. L No. 101-549) and includes:

(A) an affected source as defined by Section 402, Title
IV, of the federal Clean Air Act Amendments of 1990 (Pub. L No. 101-349);

(B) a major source as defined by Title II] of the federal
Clean Air Act Amendments of 1990 (Pub. L No. 101-549);

{C) a major source as defined by Title V of the federal
Clean Air Act Amendments of 1990 (Pub. L No. 101-549),

(D) a source subject to the standards or regulations
under Section 111 or 112 of the federal Clean Air Act (42 U.S.C. Sections 7411 and

7412},
{E) a source required 1o have a permit under Part € or
D of Title T of the federal Clean Air Act (42 U.S.C. Sections 7470 et seq. and 7501

et seq.);
(F) a major stationary source or major emitting facility
under Section 302 of the federal Clean Air Act (42 U.S.C. Section 7602); and

(G) any other stationary source in a category designated

by the United States Environmental Protection Agency as subject to the permitting
requirements of Title V of the federat Clean Air Act Amendments of 1990 (Pub.

L. No. 101-549).

(8) [(6)] “Local government” means a health district established
under Chapter 121, a county, or a municipality.

(9) [(P] “Modification of existing facility” means any physical
change in, or change in the method of operation of, a stationary source in a manner
that increases the amount of any air pollutant emitied by the source into the
atmosphere or that results in the emission of any air pollutant not previously
emitted. The term does not include:

(A) insignificant increases in the amount of any air
pollutant emitted that is authorized by one or more board exemptions; [or]

(B) insignificant increases at a permitted facility; or

(C) maintenance or replacement of equipment
components that do not increase or tend o increase the amount or change the
characteristics of the air contaminants emitted into the atmosphere.

(10) [(8)] “Person™ means an individual, corporation, organization,
government or governmental subdivision or agency, business trust, partnership,
association, or any other legal entity.

(11) [93) “Select-use technology” means a technology that involves
simultaneous combustion of natural gas with other fuels in fossil fuel-fired boilers.
The term includes cofiring, gas reburn, and cnhanced gas reburn/sorbent injection.

(12) [(499] “Source™ means a point of origin of air contaminants,
whether privately or publicly owned or operated.

{13) “Well test” means the testing of an oil or gas well for a period of
time less thapn 72 hours that does not constitute 32 major_source or major
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modification under any provision of the federal Clean Air Act (42 U.8.C. Section
7401 et seq.).

SECTION 2.02. Subchapter B, Chapter 382, Health and Safety Code, is
amended by adding Section 382.0172 to read as follows:

Sec. 382.0172. INTERNATIONAL BORDER. AREAS. In order to qualify
for the exceptions provided by Section 179B of the federal Clean Air Act {42 U.S.C,
Section 7509a), as added by Section 818 of the federal Clean Air Act Amendments
of 1990 (Pub. L. No. 101-349), the board, in developing rules and control
programs to be included in an implementation plan for an internationai border
area, shall ensure that the plan or revision:

(1) meets all requirements applicable to the plan or revision under
Title I of the federal Clean Air Act Amendments of 1990 (Pub, L No. 101-549),
other than a requirement that the plan or revision demonstrates attainment and
maintenance of the relevant national ambient air quality standards by the
attainment date specified by the applicable provision of Title I or by a regulation
adopted under that provision; and

(2) would be adequate 1o attain and maintain the relevant national
ambient air quality standards by the attainment date specified by the applicable
provision of Title I or by a regulation adopted under that provision, but for
emissions emanating from outside the United States.

SECTION 2.03. Subchapter B, Chapter 382, Health and Safety Code, is
amended by adding Section 382.0205 to read as follows:

Sec. 382.0205. SPECIAL PROBLEMS RELATED TO AIR
CONTAMINANT EMISSIONS. Consistent with applicable federal law, the board
by rule may control air contaminants as necessary to protect against adverse effects
related to:

(1) acid deposition;
(2) stratospheric changes, including depletion of ozone; and
(3) climatic changes, including global warming,
SECTION 2.04. Sections 382.031(a) and (c), Health and Safety Code, are
amended to read as follows:
{(a) Notice of a hearing under this chapter shall be published at least once in a
newspaper of general circulation in the municipality in which the facility is located
or_is proposed to be located or in the municipality nearest to the location or

proposed location of the facility [regudarty publisted-or-witirgenerat-circnlationm
cachcounty-im—which;becauseof-thecounty’sgeographic refationto-the-subject

13

]. The notice must be published
not less than 30 [26] days before the date set for the hearing,

(c) If notice of the hearing is required by this chapter to be given to a person,
the notice shall be served personally or mailed to the person at the person’s most
recent address known to the board not less than 30 [26] days before the date set for
the hearing. If the party is not an individual, the notice may be given to an officer,
agent, or legal representative of the party.

SECTION 2.05. Subchapter B, Chapter 382, Health and Safety Code, is
amended by adding Section 382.0365 to read as follows:

Sec. 382.0365. SMALL BUSINESS STATIONARY SOURCE
ASSISTANCE PROGRAM. (a) The board shall establish a small business
stationary source technical and environmental compliance assistance program.

{b) The program shall include:

(1) mechanisms to develop, collect, and coordinate information about
compliance methods and technologies for small business stationary sources and to
encourage cooperation between those sources and other persons to achieve

compliance with applicable air quality laws;
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(2) mechanisms to assist small business stationary sources with
pollution prevention and the prevention_and detection of accidental releases,
including information about alternative technologies, process changes, products,
and methods of operation to reduce air pollution;

(3) an ombudsman to help small business stationary sources meet the
requirements of the federal Clean Air Act Amendments of 1990 (Pub. L No.

101-549);

(4) a compliance assistance program to help small busincss stationary
sources identify the requirements for and obtain required permits in a timely and
cfficient manper;

(5) notification procedures to assure that small business stationary
sources receive notice of their rights and obhligations under the federal Clean Air Act
Amendments of 1990 (Pub. L No. 101-549) in time to identify applicable
requirements and evaluate and implement appropriate comphiance methods;

(6) auditing services ot referrals for small business stationary source
operations to determine compliance with the federal Clean Air Act Amendments
of 1990 {Pub. L No. 101-549); and

(7) procedures for considering a request by a small business stationary
source to _modify work practices, technological compliance methods, or an
implementation schedule requirement that precedes a compliance date, taking into
account the technological and financial capability of that source,

{c) The program shall include a compliance advisory panel that consists of the
following seven members:

(1) two members who are not owners or representatives of owners of
small business stationary sources, selected by the povernor to represent ihe public;

(2) two members who are owners or who represent owners_of small
business stationary sources, selected by the speaker of the house of representatives;

(3} two members who are owners or who represent owners of small
business stationary sources, selected by the lieutenant governor; and

{4) one member selected by the chairman of the board to represent
that agency.

{d) The compliance advisory panel shall:

(1) give advisory opintons on the effectiveness of the program, the
difficulties of implementing the program, and the incidence and scvenity of
enforcement;

{2) report periodically to the administrator regarding the program’s
compliance with requirements of the Paperwork Reduction Act of 1980 (Pub. L.
No. 96-511), the Regulatory Flexibility Act (5 U.S.C. Section 601 et seq.), and the
Equal Access to Justice Act (Pub. L No. 96-481);

(3) review information the program provides to small business
stationary sources to assure the information 1s understandable to nonexperts; and

(4) distribute opinions, reports, and information developed by the

panel,
(e) The board shall enter into a memorandum of understanding with the Texas

Department of Commerce to coordinate assistance to any small business in
applying for permits from the board.
(f) The board may adopt rules reasonably necessary to implement this section
in compliance with Section 507 of the federal Clean Air Act Amendments of 1990
(Pub. L No. 101-549) and regulations adopted under that Act.
{g) In this section:
(1) “Program” means the small business stationary source technical
and environmental compliance assistance program.
{2) “Small business stationary source™ has the meaning assigned by
Section 507(c) of the federal Clean Air Act Amendments of 1990 (Pub. L No.

101-549).
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SECTION 2.06. Section 382.051, Health and Safety Code, is amended to read
as follows:
Sec. 382.051. PERMITTING AUTHORITY OF BOARD; RULES
[CONSTRUCTIONPERMIT]. (a) The board may issue a permit:
(1) to construct a new facility or modify an existing facility that may
emit air contaminants; or

(2) to operate a federal source [Before—work—1s—bepumromrthe
constractron of a’m::: facitity ora t.nochﬁcatmn of anexstmg l'a. c‘m? that-may emt
aircontanmants ﬁ'c. chISUIl p] laul nmglthc constructiomor modificationmust obtain

.
(b) The beard may issue;
(1) special permits for certain facilities;
(2) a general permit for numerous similar sources; or
(3) a single permit for multiple facilities located at the same site.
{c) The board may issue a federal operating permit for a source in violation only
if the operating permit incorporates a compliance plan for the source, as equipped
by Section 503 of the federal Clean Air Act Amendments of 1990
{Pub. L No. 101-549) and any rules adopted by the board, as a condition of the
permit.
(d) The board shall adopt rules as necessary to comply with changes in federal
law or rcgulations applicable to permits issued under this chapter [Aperson
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SECTION 2.07. Section 382.0511, Health and Safety Code, as added by
Section 2, Chapter 236, Acts of the 72nd Legislature, Regular Session, 1991, is
renumbered as Section 382.0516, Health and Safety Code.

SECTION 2.08. Subchapter C, Chapter 382, Health and Safety Code, is
amended by adding Sections 382.0511 through 382.0515 and Sections 382.0517
and 382.0518 to read as follows:

Sec. 382.0511. PERMIT CONSOLIDATION AND AMENDMENT. (a}
The board may consolidate into a single permit:

(1) any permits, special permits, or exemptions for a facility or source
issued by the board before December 1, 1991; or

(2) any permit jssued by the board on or after December 1, 1991, with
any permits, special permits, or exemptions issued or qualified for by that date.

{b) Consistent with the rules adopted under Subsection (d) and the limitations
of this chapter, including limitations that apply to the modification of an existing
facility, the board may amend, revise, or modify a permit.

{c) The board may allow changes within a permitted facility or a facility that
has filed a timelv and complete application for a federal operating permit under
Section 382.054 without requiring a permit revision if:

(1) the changes are not modifications under any provision of Title [
of the federal Clean Air Act Amendments of 1990 (Pub. L No. 101-549);

{2} the changes do not cause emissions in excess of emissions
allowable under the permit;

{3) the changes do not alter any permit condition; and

{4) the facility notifies the board in writing at least seven days in
advance of the proposed changes, unless the board by rule provides a different time
frame for emergencies.

(d) The board by rule shall develop criteria and administrative procedures to
implement Subsections (b} and (c).

(¢) When multiple facilities have been consolidated into a single permit under
this section and the consclidated permit is reopened for consideration of an
amendment relating to one or more facilities authorized by that permil, the permit
is not considered reopened with respect to facilities for which an amendment,
revision, or modification is not sought uniess this chapter specifically authorizes or
requires that additional reopening in order to protect the public’s health and
physical property.

Sec. 382.0512. MODIFICATION OF EXISTING FACILITY. In
determining whether a proposed change at an existing facility isa modification, the
hoard may not consider the effect on emissions of:

{1) any air pollution control method applied to a source; or
(2) any decreases in emissions from ather sources.

Sec. 382.0513. PERMIT CONDITIONS. The board may establish by rule
and enforce permit conditions consistent with this chapter and rules adopted by the
board.

Sec. 382.0514. SAMPLING AND MONITORING. The board may require,
at the expense of the permit holder and as a condition of the permit:

(1) sampling and_monitoring of a permitted source or facility; and
(2) a regular periodic report of sampling and monitoring results.

Sec. 382.0515. APPLICATION FOR PERMIT. A person applying for a

permit shall submit to the board:

{1} a_permit application;

(2) copies of all plans and specifications necessary to determine if the
facility or source will comply with applicable federal and state air control statutes,
rules, and regulations and the intent of this chapter; and
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(3) any other information the board considers NEecessary.

Sec. 382.0517. DETERMINATION OF ADMINISTRATIVE
COMPLETION OF APPLICATION. The board shall determine when an
application filed under Section 382.054 or Section 382.0518 is administratively
complete. On determination, the board by mail shall notify the applicant and any
interested party who has requested notification. If the number of interested parties
who have requested notification makes it impracticable for the board to notify those

parties by mail, the board shall notify those parties by publication using the method
prescribed by Section 382.031(a).

Sec. 382.0518. PRECONSTRUCTION PERMIT. (a) Before work is begun
on the construction of a new facility or a modification of an existing facility that
may emit air contaminants, the person planning the construction or modification
must obtain a permit from the board.

(b} The board shall grant within a reasonable time a permit to construct or
modify a facility if, from the information available to the board, in¢luding
nformation presented at any hearing held under Section 382.056(d), the board
finds:

(1) the proposed facility for which a permit or a special permit is
sought will use at least the best available control technology, considering the
technical practicability and economic reasonableness of reducing or eliminating the
emissions resulting from the facility; and

(2) no indication that the emissions from the facility will contravene
the intent of this chapter, including protection of the public’s health and physical
property.

(¢} In considering the issuance, amendment, or renewal of a permit, the board
may consider any adjudicated decision or compliance proceeding within the five
vears before the date on which the application was filed that addressed the
applicant’s past performance and compliance with the laws of this state, another
state, or the United States governing air contaminants or with the terms of any
permit or order issued by the board,

(d) If the board finds that the emissions from the proposed facility will
contravene the standards under Subsection (b) or will contravene the intent of 1his
chapter, the board may not grant the permit or a special permit and shall set out
in a report to the applicant its specific objections to the submitted plans of the
proposed facility.

(e} If the person applying for a permit or a special permit makes the alterations
in the person’s plans and specifications to meet the board's specific objections, the
board shall grant the permit or special permit. If the person fails or refuses to alter
the plans and specifications, the board may not grant the permit or special permit,
The board may refuse to0 accept a person’s new application until the board’s
objections to the plans previously submitted by that person are satisfied.

(f) A person may operate a facility or source under a permit issued by the board
under this section if:

(1) the facility or source is not required to obtain a federal operating
permit under Section 382.054; and

(2) within the time and in the manner prescribed by board rule, the
permit holder demonstrates that:

(A) the facility complies with all terms of the existing
preconstruction permit; and

(B} operation of the facility or source will not violate the
intent of this chapter or standards adopted by the board.

(g} Subsections (a)-(d} do not apply to a person who has executed a contract
or has begun construction for an addition, alteration, or modification t0 2 new or
an existing facility on or before August 30, 1971, and who registered with the board
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as required by Section 382.060, as it existed on November 30, 1991. To qualify for
any exemption under this subsection, a contract_may not have a beginning
construction date later than February 29, 1972,

SECTION 2.09. Section 382.054, Health and Safety Code, is amended to read
as follows:

Scc. 382.054. FEDERAL OPERATING PERMIT. A person _may not

operatc a federal source unless the person has obtained a federal operating permit
from the poard und‘er Sections 382.0541 and 382.0542 [(-aj—'l’hc—perm—chmgc

SECTION 2.10. Subchapter C, Chapter 382, Health and Safety Code, is
amended by adding Sections 382.054t and 382.0542 to read as follows:

Sec. 382.0541, ADMINISTRATION AND ENFORCEMENT OF
FEDERAL OPERATING PERMIT. (a) The board may:

{1) require a federal source subject to Title 111 of the federal Clean Air
Act Amendments of 1990 (Pub. L No. 101-549) to comply with that Act and
regulations adopted under that Act;

(2) require an existing facility or source to use, at a minimum, any
applicable maximum achievable control technology required by the board or by the
United States Environmental Protection Agency;

{3) require a new or modified facility or source subject to Title 111 of
the federal Clean Air Act Amendments of 1990 (Pub. L No. 101-549) to use, at
a mintmurm, the more stringent of:

(A) the best available control technology, considering
the technical practicability and economic reasonablencss of reducing or eliminating
emissions from the proposed facility or source; or

(B) any applicable maximum achievable control
technology (MACT), including any MACT developed pursuant to Section 112(g)
of the federal Clean Air Act (42 U.S.C. 7412), as amended by the federal Clean Air
Act Amendments of 1990 (Pub. L No. 101-549), required by the board or by the
United States Environmental Protection Agency;

(4) establish maximum achievable control technology requirements
on a case-by-case basis if the United States Environmental Protection Agency does
not adopt those requircments;

(5) issue permmits with terms not to exceed five years for federal sources
under Title 1V or V of the federal Clean Air Act Amendments of 1990
(Pub. L No. 101-549), with five-year terms for all subscquently issued or reviewed

permits;
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(6) administer the use of emissions allowances under Section 408 of
the federal Clean Air Act Amendments of 1990 (Pub. L. No. 101-349);

(7) reopen and revise an affected federal permit with a term of three
years or more remaining in order to incorporate requirements under the federal
Clean Air Act (42 U.S.C. Section 7401 et seq.) adopted after the permit is issued;
and

(8) incorporate a federal implementation plan as a condition of a
permit issued by the board.

{b) The board by rule shall provide for objection by the administrator to the
issuance of any operating or general permit subject to Title V of the federal Clean
Air Act Amendments of 1990 (Pub. L No. 101-549) and shall authorize the
administrator to revoke and reissue, terminate, or modify a permit.

{c) This section does not affect the permit requirements of Section 382.0518,
except that the board may consolidate with an existing permit issued under this
section a permit required by Section 382.0518.

(d) Subsection (a)(3) does not prohibit the applicability of at least the best
available control technology to a new or modified facility or source under Section
382.0518(b)1).

Sec. 382.0542. ISSUANCE OF FEDERAL OPERATING PERMIT:
APPEAL OF DELAY. (a) The board shall grant a permit required by Section
382.054 not later than 18 months after the date on which the board receives an
administratively complete application if, from information available to the board,
including information presented at any hearing held under Section 382.0561, the
board finds that the facility or source for which the permit is sought meets the
requirements of Subsection (b).

(b)_A facility or source is eligible for a permit required by Section 382.054 ift

(1) emissions from the facility or source will comply with the intent
of this chapter, including protection of the public’s health and physical property:

(2) the facility or source will use, at a minimum, any applicable
maximum achievable control technology required by the board or by the United
States Environmental Protection Agency;

(3) for a_new or modified source or facility subject to Title 111 of the
federal Clean Air Act Amendments of 1990 (Pub. L. No. 101-549), the source or
facility will use, at a minimum, the more stringent of:

{A) the best available control technology, considering
the technical practicability and economic reasonableness of reducing or eliminating
the emissions from the proposed facility or source; or

(B) any applicable maximum achievable control
technology required by the board or by the United States Environm=ntal Protection
Agency; and

(4) emissions {rom the facility or source will comply with all
applicable requirements of:

(A) Title III of the federal Clean Air Act Amcndments
of 1990 (Pub. L. No. 101-549);

(B} Title IV of the federal Clean Air Act Amendments
of 1990 (Pub. L. No. 101-549),

{C) Sections 111 and 112 of the federal Clean Air Act
(42 U.S.C. Sections 7411 and 7412);

{D) Parts C and D of Title I of the federal Clean Air Act
(42 U.S.C. Sections 7470 et seq. and 750! et seq.);

{E) the state implementation plan requirements
approved by the United States Environmental Protection Agency;

(F) this chapter and rules adopted under this chapter;

and
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() the federal Clean Air Act (42 U.S.C. Section 7401

et seq.) as revised.

(c) If the board does mot act on a permit application or permit_renewal
application within_18 months of the date on which the board reccives an
administratively complete application, a person affected by the board’s failure to act
may obtain judicial review under Section 382.032. A reviewing court may order the
board to act on the application without additional delay if it finds that the board’s
failure to act is arbitrary or unreasonable.

(d) In considering the issuance, amendment, or renewal of a permit, the board
may consider any adjudicated decision or compliance proceeding within the five
years before the date on_which the application was filed that addressed the
applicant’s past performance and compliance with the laws of this state, another
state, or the United States governing air contaminants or with the terms of any
permit or order issued by the board.

{€) Subsection {b)(3) does net prohibit the applicability of at least the best
available control technology to a new or modified facility or source under Section
382.0518(b)(1).

SECTION 2.11. Section 382.055, Health and Safety Code, is amended to
read as follows:

Sec. 382.055. REVIEW AND RENEWAL OF [OPERATING] PERMIT.
(a) A permit issued or renewed by the board on or after December 1, 1991, [An
operating-pernmt] is subject to review at an interval not to exceed five [every+5]
years after the date of issuance to determine whether the authority to gperate should
be renewed, subject 1o Section 382.054 1(a)(5). A permit issued before December 1,
1991, is subject to review 15 years after the date of issuance.

{b} The board by rule shall establish:

(1) a deadline by which the holder of a [anoperating] permit must
submit an application for review of the permit;

(2) the general requirements that must be met by the applicant; and

(3) the procedures for reviewing and acting on review applications.

{c} Not [No] less than 180 days before [the—expirationof thet5th-year-after]
the date on which the renewal application is due [ i 1151

1 i ], the board shall provide written notice to the permit
holder, by registered or certified mail, that the permit is scheduled for review in
accordance with this section. The notice must includc a description of the procedure
for filing a review application and the information to be included in the application.

(d) In determining whether and under which conditions a [amoperating] permit
should be renewed [contimred], the board shall consider, at a minimum:

(1} whether the facility is or has been in substantial compliance with
this chapter and the terms of the'existing permit; [and]

(2) the condition and effectiveness of existing emission control
equipment and practices; and

(3) all applicable requirements of the federal Clean Air Act
Amendments of 1990 (Pub. L. No. 101-549).

{¢) The board shall imposc as a condition for renewal [comtinuance] of a [an
operating] permit any applicable requirements of Title V of the federal Clean Air
Act Amendments of 1990 {Pub. L. No. 101-549), as well as those rcquircments
determined 10 be economically reasonable and technically practicable considering
the age of the facility and the effect of its emissions on the surrounding area. The
[Buring-thereview;the] board may not impose requirements less stringent than
those of the existing permit untess the board determines that a proposed change will
meet the requirements of Sections 3820518 and 382.0541 [Sectron—382:051].

(f) In this subsection, a “reasonable time” may not exceed the time limitations
established by the United States Environmental Protection Apency for federal
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sources under Title IV or V of the federal Clean Air Act Amendments of 1990 (Pub.
L. No. 101-549). The [Nutater than—180-days-after-thedatcomrwhich-the-review

] board shall renew a [continue—tiwe] permit within a
reasonable time al’ter the date on which a complete application is filed or, if the
board determines that the fac111ty will not meet the requirements for renewing
[contimuing] the [cpcratmg] permit, shall;

(1) set out in a report to the applicant the basis for the board’s
determination; and
(2) establish a schedule, to which the applicant must adhere in
mecting the board’s requirements, that:
(A) includes a final date for meeting the board’s

requirements; and
(B) requires completion of that action as expeditiously
as possible.

(g) If the applicant meets the board’s requirements in accordance with the
schedule, the board shall renew [comtimue] the permit. If the applicant does not meet
those requirements in accordance with the schedule, the applicant must show in a
contested case proceeding why the permit should not expire immediately. The
applicant’s [operating] permit is effective until:

(1} the final date specified by the board's report to the applicant;

(2} the existing permit is renewed [contimaed]; or

(3) the date specified by a board order issued following a contested
case proceeding held under this section.

{h) Ifthe holder of a [arroperating] permit to whom the board has mailed notice
of this section does not apply for review of that permit by the date specified by the
board under this section:

(1) a[;the] permit issucd on or after December 1, 1991, expires five
[15] years after the date on which the permit is originally issued or, if the permit
has been renewed [contimued), five years after the date on which the permit is last
rengwed; and

(2) a permit issued before December 1, 1991, expires |5 vears after
the date on which the permit is onginally issued or, if the permit has been renewed
before December 1, 1991, 15 vears after the date on which the permit is last
renewed [contrmued].

(1) This section does not affect the board's authority to begin enforcement
action under Sections 382.082-382.084.

SECTION 2.12. Scctions 382.056 (a) and (d), Health and Safety Code, are
amended to read as follows:

(2) An applicant for a [construction] permit [orspeciabpermit] under Section
382.0518 or 382.054 [382:651] or a permit renewal review under Section 382.055
shall publish notice of intent to obtain the permit or permit review. The applicant
shall publish the notice at least once in a ncwspaper of general circulation in the
municipality [county] in which the facility is located or is proposed to be located
or in the municipality nearest to the location or proposed location of the facility.
The board by rule shall prescribe when notice must be published and may require
publication of additional notice.

(d) Except as provided by Section 382.0561, the [Fhe] board or its delegate shall
heid a public hearing on the permit application or permit review application before
granting the permit or renewal [contimramce] if a person who may be affected by
the emissions, or a member of the legistature from the general area in which the
facility or proposed facility is located, requests a hearing within the period set by
board rule. The board is not required to hold a hearing if the basis of a request by
a person who may be affected is determined to be unreasonable.

SECTION 2.13. Subchapter C, Chapter 382, Health and Safety Code, is
amended by adding Sections 382.0561 through 382.0564 to read as follows:
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Sec. 382.0561. FEDERAL OPERATING PERMIT: HEARING. (a) The
following public hearings shall be conducted under this section only and not under
the Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon’s
Texas Civil Statutes);

(1) a public hearing on a permit application for a federal operating
permit under Sections 382.054-382.0542 that is not subject to Section 382.0518; or

(2) a public_hearing on an_application for renewal of a federal
operating permit under Section 382.055.

(b) On determination that an application for a federal operating permit under
Sections 382.054-382.0542 or a renewal of a federal operating permit under Section
3%2.055 is administratively complete and before the beginning of the public
comment period, the board shail prepare a draft permit.

{c) The board or its designee shall hold a public hearing on a permit or rencwal
application before granting the permit or renewal if within the public comment
period a person who may be affected by the emissions or a member of the legislature
from the peneral area in which the facility is located requests a hearing. The board
is not required to hold a hearing if the basis of the request by a person who may be
affected is determined to be unrcasonable.

(d) The following shall be available for public inspection in at least one location
in the general area where the facility is located:

(1) information submitted by the application, subject to applicable
confidentiality laws;

{(2) the executive director’s analysis of the proposed action; and

(3) a copy of the draft permit.

() The board shall hold a public comment period on a permit application or
permit renewal application under Sections 382.054-382.0542 or 382.035. Any
person may submit a written statement to the board during the public comment
period. The executive director shall receive public comment for 30 days after the
date on which notice of the public comment period is published. The executive
director may extend or reopen the comment pened if the director finds an extension
or reopening to be appropriate.

{f) Notice of the public comment period and opportunity for a hearing under
this section shall be published in accordance with Section 382.056.

{(g) Any person may submit an oral or written statement concerning_the
application at the hearing. The individual holding the hearing may set reasonable
limits on the time allowed for oral statements at the hearing. The public comment
period extends to the close of the hearing and may be further extended or reopened
if the executive director finds an extension or reopening to be appropriateg.

(h) Any person, including the applicant, who believes that anv condition of the
drafi permit is inappropriate or that the executive director’s prebminary_decision
to issue or deny a permit is inappropriate must raise all reasonably ascertainable
issues and submit all reasonably available arguments supporting that position by the
end of the public comment period.

{i} The executive director shall consider all comments received during the
public comment period and at the public hearing in determining whether to issue
the permit and what conditions should be included if a permit is issued.

Sec. 382.0562. NOTICE OF DECISION. {a} The executive director shall
send notice of a decision on a federal operating permit by first-class mail 1o the
applicant and all persons who comment during the public comment period or at
the public hearing. The notice shall include a response to any comment submitted
during the public comment period and shall identify any change in the conditions
of the drafi permit and the reasons for the change.

(b) The notice required by Subsection (a) shall:
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(1) state that any person affected by the decision of the executive
director may appeal the decision to the board not later than the 30th day after the
date on which notice was mailed;

(2) state the date by which an appeal must be filed;

(3) explain the appeal process and explain that an appeal is a contested
case hearing before the board; and

(4) state that a letter to the board stating that the person is appealing
the decision constitutes an appeal of the decision.

Sec. 332.0563, APPEAL TO BOARD. (a) Any person, including the

applicant, affected by a decision of the executive director under Section 382.0361
may appeal the decision to the board not later than the 30th day afier the date on
which notice was mailed. The issues on appeal must be identified with specificity
in the request for a contested casc hearing,

{(b) An appeal under this section is a contested case hearing under the
Administrative Procedure and Texas Register Act (Aricle 6252-13a, Vernon’s
Texas Civil Statutes).

(¢) The filing of an appeal 1o the board under this section does not affect a
permit issued by the executive director. A final order by the board reversing or
modifyving the executive director’s decision takes effect when it becomes final and
appealable.

Sec. 382.0564. NOTIFICATION TO OTHER GOVERNMENTAL
ENTITIES. The board by rule shall allow for notification of and review by the
administrator and affected states of any permit application or drafi permit prepared
under Sections 382.054-382.0542 if notification and review is requested.

SECTION 2.14. Section 382.057, Health and Safety Code, is amended to
read as follows:

Sec. 382.057. EXEMPTION. (a) Consistent with Section 382.0511, the
[Ttre] board by rule may exempt from the requirements of Section 382.0518
[Sections—382.651=-382-055] and Sections 382.054-382.0542 chanpes within a
permitted facility and [Sectionr382-68660] certain types of facilities if it is found on
investigation that such changes [facititres] or types of facilities will not make a
significant contribution of air contaminants to the atmosphere_except as prohibited
by the federal Clean Air Act Amendments of 1990 (Pub. L. No. 101-549). The board
may not exempt any source or facility or any modification of an existing facility
defined as “major” under the federal Clean Air Act Amendments of 1990 (Pub. L.
No. 101-549) or regulations adopted under that Act.

(b) The board shall adopt rules specifically defining the terms and conditions
for an cxemption under this section in a nonattainment area as defined by Title 1
of the federal Clean Air Act (42 U.S.C. Section 7401 et seq.).

SECTION 2.15. Section 382.059, Health and Safety Code, is amended to
read as follows:

Scc. 382.059. REVOCATION OF PERMIT OR EXEMPTION. (a) The
board may revoke and reissue, terminate, or modify a permit or exemption issued
under this chapter if the board determines that:

{1) any of the terms of the permit or exemption are being violated; or

{2) emissions from the proposed facility will contravene air pollution
contro! standards set by the board or will contravene the intent of this chapter.

{b) The board may:

(1) begin proceedings 1o revoke and reissue, terminate, or modify a
permit if a violation at a [proposed] facility is continued after 180 days following
the date on which the notice of violation is provided under Section 382.082; and

(2) consider good faith efforts to correct the viclation in deciding
whether to revoke and reissue, terminate, or modify a permit or exemption,

SECTION 2.16. Section 382.061, Health and Safety Code, is amended to
read as follows:
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Sec. 382.061. DELEGATION OF POWERS AND DUTIES. The board may
delegate to the executive director the powers and duties under Sections
382.051-382.055, 382.057, and 382.059[;ard-382:066]. An applicant or a person
affected by a decision of the executive director may appeal to the board any decision
made by the executive director under those sections.

SECTION 2.17. Section 361.071, Health and Safety Code, is amended to
read as follows:

Sec. 361.071. PERMIT FROM OTHER AGENCIES. The owner or
operator of a hazardous waste or solid waste management facility is not required
to oblain a permit from any agency of the state other than the [department-or]
commission to siore, process, treat, dispose of, or destroy solid waste or hazardous
waste unless:

(1) a permit is required under Title [V or V [the-mewsource review
requirements-of Part-Cor- B Fitle £;] of the federal Clean Air Act Amendments of
1990 (Pub. L. No. 101-549) [@H—U—S-%Scctm—'?#eftrmﬁ-fcrmajvrmm
amrajor-modification]; or

(2) a permit is required by the Railroad Commission of Texas under
Chapter 27, Water Code.

SECTION 2.18. Section 382.062, Health and Safety Code, is amended to
read as follows:

Sec. 382.062. APPLICATION AND INSPECTION FEES. (a) The board
shall adopt, charge, and collect a fee for:

(1) each application for:

(A) a permit or;] permit amendment, [or] revision, or
modification not subject to Title I'V or V of the federal Clean Air Act Amecndments
of 1990 {Pub. L. No. 101-549) [spectaipermitsubmittedunder-Section382-:051];

(B) a [registration—submitted—umder—Scetion—382-660;

[(€rapermit] renewal review of a permit issued under
Section 382.0518 not subject to Title IV or V of the federal Clean Air Act
Amendments of 1990 (Pub. L. No. 101-549) [382:655]; [amd]

(2) inspections of a facility or source performed to enforce this chapter
or rules adopted by the board under this chapter until the facility or source is
required to obtain a Title IV or V operating permit under the federal Clean Air Act
Amendments of 1990 (Pub. L. No. 101-549); and

(3) inspections performed to enforce this chapter or rules adopted by
the board under this chapter at a facility or source not required to obtain a Title IV
or V operating permit under the federal Clean Air Act Amendments of 1990 (Pub.
L, No. 101-549).

(b) The board may adopt rules relating to charging and collecting a fee for an
exemption from a [construction] permit authorized by board rule and for a
variance.

(c) For purposes of the fees, the board shall treat two or more facilities that
compose an integrated system or process as a single facility if a structure, device,
item of cquipment, or enclosure that constitutes or contains a given stationary
source operates in conjunction with and is functionally integrated with one or more
other similar structures, devices, items of equipment, or enclosurcs.

{d) A fec assessed under this section may not be less than $25 {$50] or more
than $75,000 [$56;606].

(c) The board by rule shall establish the fees to be collected under Subsection
(a) in amounts sufficient to recover:

(1) the reasonable costs to review and act on a variance application
and enforce the terms and conditions of the variance; and

and
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(2) not less than 50 percent of the board’s actual annual expenditurcs

to.

{(A) review and act on permits or special permits;

(B) amend and review permits;

(C) inspect permitted, exempted, and specially
permitted{;and-registered] facilities; and

(D) enforce the rules and orders adopted and permits,
special permits, and exemptions issued under this chapter, excluding rules and
orders adopted and permits required under Title [V or V of the federal Clean Atr
Act Amendments of 1990 (Pub. L. No. 101-549).

SECTION 2.19. Subchapter C, Chapter 382, Health and Safety Code, is
amended by adding Section 382.0621 to read as follows:

Sec. 382.0621. OPERATING PERMIT FEE. {(a) The board shall adopt,
charge, and collect an annual fee based on emissions for each source that either:

{1}is subject to permitting requirements of Title IV or V of the federal
Clean Air Act Amendments of 1990 (Pub. L. No. 101-549); or

(2) is based on plant operations, and the rate of emissions at the time
the fee is due would be subject to the permiiting requirements if the requirements
were in effect on that date.

(b} Fees imposed under this section shall be at least sufficient to cover all
reasonably necessary direct and indirect costs of developing and administering the
permit program under Titles 1V and V of the federal Clean Air Act Amendments
of 19%0 (Pub. L. No. 101-549), including the reasonable costs of:

{1) reviewing and acting on any application for a Title IV or V permit;

(2) implementing and enforcing the terms and conditions of a Title
IV or V permit, excluding any court costs or other costs associated with any
enforcement action;

(3) emissions and ambient monitoring;

4) preparing generally applicable regulations or guidance:

(5) modeling, analyses, and demonstrations; and

(6) prepaning inventories and tracking emissions.

(c) The board by rule may provide for the automatic annual increase of fees
imposed under this section by the percentage if any, by which the consumer price
index for the preceding calendar year exceeds the consumer price index for calendar
year 1989, For purposes of this subsection:

(1) the consumer price index for any calendar year is the average of
the Consumer Price Index for All Urban Consumers published by the United States
Department of Labor as of the close of the [2-month period ending on August 31
of each calendar vear; and

(2) the revision of the consumer price index that is most consistent
with the consumer price index for calendar year 1989 shall be used.

{d) The board may not impose a fee for any amount of emissions of an air
contaminant regulated under the federal Clean Air Act Amendments of 1990 {Pub.
L. No. 101-549) in excess of 4,000 tons per year from any source.

(e) This scction does not restrict the authority of the board under Section

382.062 1o impose fees on sources not subject to the permitting requirements of
Title IV or V of the federal Clean Air Act Amendments of 1990 (Pub. L. No.

01-549).
SECTION 2.20. Subchapter C, Chapter 382, Health and Safety Code, is
amended by adding Section 382.0622 to read as follows:
Sec. 382.0622, CLEAN AIR ACT FEES. (a) Clean Air Act fees consist of:
{1} fees collected by the board under Sections 382.062, 382.0621, and
382.037 and as otherwise provided by law; and
(2) $2 of each advance payment collected by the Department of Public
Safety for inspection certificates for vehicles other than mopeds under Section
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141{c), Uniform Act Regulating Traffic on Highways (Article 6701d, Vernon's
Texas Civil Statutes).
(b) Clean Air Act fees shall be deposited in the state treasury to the credit of
the clean air fund and shall be used to safeguard the air resources of the state.
(c) The board shall request the appropriation of sufficient money to safeguard
the air resources of the state, including payments to the Public Safety Commission
for incidental costs of administering the vehicle emissions inspection and

maintcnance program, except that after the datc of delegation of the staie’s
permitting program under Title V of the federal Clean Air Act Amendments of 1990
(Pub. L. No. 101-549), fees collected under Section 382.062i(a) may be
appropriated only to cover costs of developing and administering the federal permit
program under Titles TV and V of the federal Clean Air Act Amendments of 1990
(Pub. L. No. 101-549).

SECTION 2.201. Section 382.083, Health and Safety Code, is amended to
read as follows:

Sec. 382.083. EMERGENCY SUIT. If an apparent violation or threat of
violation of an [thischapteroraruteor] order of the board would materially affect
human health and safety, a suit under Section 382.082 shall be immediately
instituted.

SECTION 2.21, Section 382.091, Health and Safety Code, is amended to
read as follows:

Sec. 382.091. CRIMINAL OFFENSES [UMAUTHORIZEE-ENMISSIONS
PREHHBITEDCRIMNAEPENAETY]. (a) A person commits an offense if the

person:

{1) intentionally or knowingly, with respect {0 the person’s conduct,

violates:
(A) Section 382.0518(a);
(B) Section 382.054;
(C) Section 382.056(a),
(D) Section 382.058(a); or
(E) an order, permit, rule, or exemption issued under

this chapter;

(2) intentionally or knowingly fails to pay a fee required by this
chapter or by a rule adopted or order issued under this chapter;

(3) intentionally or knowingly makes or causes to be made any false
material statement, representation, or certification in, or omils matenal
information from, or knowingly alters, conceals, or does not file or maintain any
notice, application, record, report, plan, or other document required to be filed or
maintained by this chapter or by a rule adopted or permit or order issued under this

chapter;

{(4) intentionally or knowingly fails to notify or report to the board as
required by this chapter or by a rule adopted or permit or grder issued under this

chapter;

(5) intentionally or knowingly tampers with, modifies, disables, or
fails to use a required monitoring device; tampers with, modifies, or disables a
monitoring device; or falsifies, fabricates, or omits data from a monitoring device,
unless done in strict compliance with this chapter or a permit, rule, variance, or
other order issued by the board;

(6) recklessly, with respect to_the person’s conduct, emits an air
contaminant that places any other person in imminent danger of death or serious
bodily injury unless the emission is made in strict compliance with this chapter or
a permit, rule_variance, or other order issued by the board;

(7) intentionally or knowingly, with respect to the person’s conduct,
emits an air contaminant that places any other person in imminent danger of death
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or serious bodily injury untess the emission is made in strict compliance with this
chapter or a permit, rule, variance, or other order issued by the board; or
(8) intentionally or knowingly, with respect to the person’s conduct,

emits an air contaminant with the knowledge that the person is placing any other
person in imminent danger of death or serious bodily injury unless the emission is
made in strict compliance with this chapter or a permit, rule, variance, or other
order issued by the board.

{b) Each day a violation under this section occurs is a separate offense.

{c) In this section, “serious bodily injury™ has the meaning assigned by Section
1.07, Penal Code | i 155t i

SECTION 2.22. Subchapter D, Chapter 382, Health and Safety Code, is
amended by adding Sections 382.092 through 382.095 to read as follows:

Sec. 382.092. CRIMINAL PENALTIES. {a) An offense under Section
382.091{a)(1) is punishable for an individual by a fine of not more than $50,000 or
less than $1,000, confinement in jail not to exceed 180 days, or both finc and
confinement and, for a corporation or association, by a fine of not more than
$100,000 or less than $1.000.

{b) An offense under Section 382.0%1(a)(2) is punishable for an individual by
a fine of not more than twice the amount of the required fee, confinement in jail
not to_cxceed 90 days, or both fine and confinement and, for a corporation or
association, by a fine of not more than twice the amount of the required fee,

{c) An offense under Sections 382.091(a)(3)-(5) is punishable for an individual
by a fine of not more than $100,000 or less than $500, confinement in jail not 1o
exceed gne year, or both fine and confinement and, for a corporation or association,
by a fine of not more than $250,000 or less than $1.000.

(d) An offense under Section 382.091(a)(6) is punishable for an individual by
a fine of not more than $100,000 or Iess than $1,000, confinement in jail not to
exceed one year, or both fine and confinement and, for a corporation or association,
by a fine of not more than $250,000 or less than $2.500.

(e) An offense under Section 382.091(a)(7) is punishable for an individual by
a fine of not more than $150.000 or less than $1.,500, confinement in the
institutional division of the Texas Department of Criminal Justice not to exceed five
years, or both fine and confinement and, for a corporation or association, by a fine
of not more than $300,000 or less than $3,000.

(f) An offense under Section 382.091(a}8) is punishable for an individual by
a_fine of not more than $250,000 or less than 32,500, confincment in the
institutional division of the Texas Department of Criminal Justice not to exceed 10
years, or both fine and confinement and, for a corporation or association, by a fine
of not more than $500,000 or less than $5,000.

{g} If it is shown at the trial of a defendant that the defendant has previously
been convicted of an offense under this section, the maximum punishment may be
doubled with respect to both the fine and imprisonment.

(h) In this section, “corporation” and “association” have the meanings assigned
by Section 1.07, Penal Code, except that the terms do not include a government.

Sec. 382.093. PROOF OF KNOWLEDGE. In determining whether a
defendant who is an individual knew that the violation placed ancther person in
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imminent danger of death or serious bodily injury, the defendant is responsible only
for the defendant’s actual awareness or actual belief possessed. Knowledge possessed
by a person other than the defendant may not be attnibuted to the defendant. To
prove a defendant’s actual knowledge, however, circumstantial evidence may be
used, including evidence that the defendant took affirmative steps to be shielded
from relevant information.

Sec. 382.094, AFFIRMATIVE DEFENSES. It is an affirmative defense to
prosecution under this chapter that:

(1) the conduct charged was freely consented to by the person
endangered and that the danger and conduct charged were reasonably foreseeable
hazards of an occupation, a business, or_a profession or medical treatment ot
medical or scientiiic experimentation conducted by professionally approved
methods and the person endangered had been made aware of the risks involved
before giving consent; or

(2) the person charged was an_emplovee who was carrying out the
employee’s normal activities and was acting under orders from his employer, unless
the person charged engaged in knowing and intentjonal violations.

Sec. 382.095. ASSISTANCE IN PROSECUTION BY ATTORNEY
GENERAL. (a) The board or the executive director shall consult with the attorney
general concerning possible criminal prosecution of an alleged violation. At the
specific request of the board or the executive director, the attorney ; general_may
institute the procedures established by Subsection (b).

{b) The attorney general, after evaluating the case, may:

(1) notify_the prosecuting_attorney in the county in which the
viplation allegedly occurred; and

(2) offer the investigative, technical, and litigation assistance of the
attorney general’s office in any prosecution of the alleged violation brought by the
prosecuting attorney.

{c) The attorney general may cstablish a section within the attorney general's
office to provide the investigative, technical, and litigation assistance authorized by
this section.

SECTION 2.23. Subchapter B, Chapter 382, Health and Safety Code, is
amended by adding Section 382.096 to read as follows:

Sec. 382.096. PUBLIC PARTICIPATION. Before the board approves a
consent order or settlement agreement settling a civil or administrative enforcement
action under this chapter to which the State of Texas or board is a party or before
the court signs a judgment or other agreement settling a judicial enforcement action
other than an enforcement action under Section 113 or 120 or Title 1l of the federal
Clean Air Act (42 U.S.C. Section 7401 et seq.}), the board or the attorney v general,
as appropriate, shall permit the public to comment in writing on the proposed order.
judgment, or other agreement. Notice of the opportunity to comment shall be
published in the Texas Register not later than the 30th day before the date on which
the public comment period closes. The board or the attorncy gencral, as
appropriate, shall promptly consider any written comments and may withdraw or
withhold consent to the proposed order, judgment, or other agreement if the
comments disclose facts or considerations that indicate that_the consent is
inappropriate, improper, inadequate, or inconsistent with the requircments of this
chaptcr. No further notice of changes to the proposed order, judgment, or other
agreement must be published if those changes arise from comments submitted in
responsc 10 a previous notice. This section does not apply to criminat enforcement
proceedings. .

SECTION 2.24. Section 382.019(b), Health and Safety Code, is amended to
read as follows:
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(b) A rule adopted under this section may not be more stringent than [rrustbe
consistent-with] any federal law relating to the control of emissions from the vehicles
covered.

SECTION 2.25. Section 382.037, Health and Safety Code, is amended to
read as follows:

Sec. 382.037. [MOTOR] VEHICLE EMISSIONS INSPECTION AND
MAINTENANCE PROGRAM [FORIHARRISEOUNTY]. (a) The board by
resolution may request the Public Safetv Commission to establish a vehicle
emissions inspection and maintenance program under Scction 142, Uniform Act
Regulating Traffic on Highways (Article 6701d, Vernon's Texas Civil Statutes), in
accordance with this section and rules adopted under this section. The board by rule
may establish, implement, and administer a propram requiring emissions-related
inspections of motor vehicles to be performed at inspection facilities consistent with
the requirements of the federal Clean Air Act (42 U.S.C. Section 7401 et seq.).

{b) The board by rule may require emissions-related inspection and
maintenance of land vehicles, including testing exhaust cmissions, examining
emission control devices and systems, verifying compliance with applicable
standards, and other requirements as provided by federal law or regulation.

(c) If the program is established under this section, the board:

{1) shall adopt vehicle emissions inspection and maintenance
requirements for certain areas as required by federal law or regulations; and

(2} may adopt vehicle emissions inspection and maintenance
requirements for counties not subject to a specific federal requirement in response
to a formal request by resolutions adopted by the county and the most populous
municipality within the county according to the most recent federal decennial
CENSUS.

{d) A program initiated under this section may not include registration-based
enforcement unless the State Department of Highways and Public Transportation
elects to include the program in its repistration enforcement system.

(e) On adoption of a resolution by the board and after proper notice, the State
Department of Highways and Public Transportation shall implement a system that
requires, as a condition of registering a vehicle under Section 2, Chapter 88, General
Laws, Acts of the 41st Lepislature, 2nd Called Session, 1929 (Article 6675a-2,
Vernon’s Texas Civil Statutes), in a county that is included in a velicle emissions
inspection and maintenance program under Section 142, Uniform Act Regulating
Trafhc on Highways (Article 6701d, Vernon’s Texas Civil Statutes), that the owner
of the vehicle hold a valid vehicle emissions inspection certificate issued for the
vehicle under that Act within the 12 months preceding the application for
registration. The State Department of Highways and Public Transportation shall
implement such a system when it is required by any provision of federal or state law,
including any provision of the Texas air quality state implementation plan, The
board may require or accept verification of compliance other than a vehicle
inspection certificate, The altcrnative verification of compliance shall be in a form
determined through joint rule making by the board and the State Department of
Highways and Public Transportation.

(f) The board may assess fees for vehicle emissions-related inspections
performed at inspection or reinspection facilities authorized and licensed by the
board in amounts reasonably necessary to recover the costs of developing.
administering, cvaluating. and enforcing the vehicle emissions inspection and
maintenance program. If the program relies on privately operated or

contractor-operated inspection or reinspection stations, an appropriate portion of

the fee as determined by board rule may be retained by the station owner or operator
1o recover the cost of performing the inspections and provide a reasonable margin
of profit. Any portion of the fee collected by the board is a Clean Air Act fee under
Section 382.0622.
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{(g) The board shall examine the efficacy of annually inspecting diesel vehicles
for compliance with applicable federal emission standards, compliance with an
opacily or other emissions-related standard established by board rule, or both, and
shall implement that inspection program if the board determines the program
would minimize emissions. For purposes of this subsection, a diesel engine not used
in a vehicle registered for use on public highways is not a diesel vehicle.

(h) The board may not establish vehicle fuel content standards to provide for
vehicle fuel content for clean motor vehicle fuels other than those standards
promulgated by the 1J.S. Environmental Protection Agency unless specifically
authorized by the legislature[—with—the—assistance—and—cooperatiom—of—the
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SECTION 2.26. Subchapter B, Chapter 382, Health and Safety Code, is
amended by adding Sections 382.038 and 382.039 to read as follows:

Sec. 382.038. INSPECTION  STATIONS: QUALITY CONTROL
AUDITS. (a) The board by rule shall adopt standards and procedures for
establishing vehicle emissions inspection stations authorized and licensed by the
state.

" {b) A vehicle emissions inspection may be performed at a decentralized
independent inspection station or at a centralized inspection facilitv operated or
licensed by the state. In developing the program for vehicle cmissions inspectigns,
the board shall make all reasonable efforts to preserve the present decentralized
system.

{(c) After consultation with the State Department of Highways and Public
Transportation, the board shall require state and local transportation planning

entities designated by the board to prepare long-term projections of the combined
impact of significant planned transportation system changes on emissions and air

quality. The projections shall be prepared using air pollution estimation
methodologies established jointly by the board and the State Department of
Highways and Public Transportation. This subsection does not resirict the State
Department _of Highways and Public Transportation’s function as the
transportation planning body for the state or its role in identifying and initiating
specific transportation-related projects in the state.

(d) The board may authorize enforcement personnel or other individuals to
remove, disconnect, adjust, or make inoperable vehicle emissions control
equipment, devices, or systems and to operate a vehicle in the tampered condition
in order to perform a guality control audit of an inspection station or other quality
control activities as necessary to assess and ensure the effectiveness of the vehicle
emissions inspection and maintenance program.

(e) The board and the Department of Public Safety shail develop a challenge
station program to ensure quality control of a vehicle emissions inspection and
maintenance system.

Sec, 382.039. ATTAINMENT PROGRAM. (a) The board shall coordinate
with federal, state, and local transportation planning agencies to develop and
implement transportation programs and other measures necessary to demonstrate
and maintain attainment of national ambient air quality standards and to protect
the public from exposure to hazardous air contaminants from motor vehicles.

{b) Participating agencies_include the Stalc Department of Highways and
Public Transportation and metropolitan planning_organizations designated by the

governor.
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SECTION 2.27. Section 2, Chapter 88, General Laws, Acts of the 41st
Legislature, 2nd Called Session, 1929 (Article 6675a-2, Vernon's Texas Civil
Statutes), is amended by adding Subsection (i) to read as follows:

(i) In implementing_each system that requires a valid vehicle emissions
inspection certificate as a condition of registering a vehicle in a county that is
included in a vehicle emissions inspection and maintenance program under Section
142, Uniform Act Regulating Traffic on Highways (Article 6701d, Vernon’s Texas
Civil Statutes), the State Department of Highways and Public Transportation
through the county tax collector in the county may not issue a registration for a
vehicle unless the vehicle emissions inspection certificate for that vehicle or other
verification_of compliance, as provided by Section 382.037(e), Health and Safety
Code, is submitted with the application for regjstration or renewal of registration.

SECTION 2.28. Section 3, Chapter 88, General Laws, Acts of the 4lst
Legislature, 2nd Called Session, 1929 (Article 6675a-3, Vernon’s Texas Civil
Statutes), is amended by adding Subsection (j) to read as follows:

() _In _implementing each system that requires a valid vehicle emissions
inspection certificate as a condition of registering a vehicle in_a county that is
included in a vehicle emissions inspection and maintenance program under Section
142, Uniform Act Regulating Tratfic on Highways {Article 6701d, Vernon's Texas
Civil Statutes), the State Department of Highways and Public Transportation shall
require that the vehicle emissions inspection certificate for that vehicle or other
verification of compliance, as provided by Section 382.037(e), Health and Safetv
Code, be submitted with an application for registration or renewal of registration,

SECTION 2.29. Section 140, Uniform Act Regulating Traffic on Highways
(Article 6701d, Vernon’s Texas Civil Statutes), is amended by adding Subsections
(b-1) and (b-2) and amending Subsection (c) to read as follows:

(b-1) Notwithstanding Subsection (b} of this section, if an emissions-related
inspection under Section 142(d} or (d-1) of this Act discloses the necessity for
adjustments, corrections, or repairs, the Texas Natural Resource Conservation
Commission by rule may require that the vehicle be reinspected at a specified
inspection station authorized and licensed by the Texas Natural Resourcc
Conservation Commission to ensure that the proper emissions-related adjustments,
corrections, or repairs have been made.

{b-2) Notwithstanding the other provisions of this section or other law, and
unless prohibited by the United States Environmental Protection Agency, a person
who holds a dealer’s license issued pursuant to Article 6686, Revised Statutes, and
who is authorized ta perform emissions-related inspections may:

(1) with respect to a vehicle held by the person for sale, including a
vehicle on which the person has conducted an emissions-related inspection, perform
the repairs necessary to bring the vehicle into compliance with applicable
emissions-related inspection requirements, reinspect the vehicle, and issue an
emissions-related inspection certificate for that vehicle; and

(2) perform an emissions-related inspection on a vehicle with respect
to_which the person is authorized to perform warranty work pursuant to a
manufacturer’s warranty, perform the repairs necessary to bring the vehicle into
compliance with applicable emissions-related inspection requirements, reinspect
the vehicle, and issue an emissions-related inspection certificate for the vehicle.

(c) Official inspection stations appointed and supervised by the State of Texas
shall make all inspections pursuant to the provisions of this Section, except as
provided in subdivision (d) hereof. The Department shall cause one (1) inspection
to be made in the year commencing with the effective date of this Act, and annually
thereafter. If the motor vehicle, trailer, semi-trailer, pole trailer or mobile home,
registered in this State, is damaged to the apparent extent that it would require repair
before passing state inspcction, the investigating officer shall remove the inspection
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certificate from the vehicle windshield and shall give the operator of the vehicle a
dated receipt. Within thirty (30) days of the date indicated on the receipt, the vehicle
shall be reinspected. The periods of inspection shall be fixed by the Department,
provided, however, that at no time, except as provided in Section 142A of this Act
or as may be provided under Section 382.037, Health and Safety Code, shall a
certificate of inspection or receipt for a certificate of inspection be required or
demanded as a condition precedent to securing a license plate for any motor vehicle,
regardless of any period or periods of inspection as may be fixed by the Department.
The Department shall have power 10 make rules and regulations, not inconsistent
with law, with respect to the periods of inspection. This subsection does not affect
the authority of the Texas Natural Resource Conservation Commission under
Section 382.037, Health and Safety Code, to require a_valid vehicle emissions
inspection certificatc as a condition of registering a vehicle under Section 2, Chapter
88, General Laws, Acts of the 4151 Legislature, 2nd Called Session, 1929 (Article
6675a-2, Vernon’s Texas Civil Statutes).

SECTION 2.30. Section 141, Uniform Act Regulating Traffic on Highways
(Article 6701d, Vernon’s Texas Civil Statutes), is amended by adding Subsection
(a-1) and amending Subsection (c} to read as follows:

(a-1) The Texas Natural Resource Conservation Commission may authorize
and liccnsc inspection stations as negessary to conduct the cmissions-related
reinspection requirements of the vehicle emissions inspection and maintenance
program under Sections 142(d) and (d-1} of this Act. At the request of the Texas
Natural Resource Conservation Commission. the Department shall provide
inspection certificates for distribution and issuance at centralized _reinspection
stations licensed by the Texas Natural Resource Conservation Commission, The
Texas Natural Resource Conservation Commission shali pay 1o the Department an
amount equal to the cost of producing the certificates. The Texas Natural Resource
Conservalion Commission shall establish a reinspection fee and shall implement
procedures governing tracking of certificates and refunding the cost of unused
certificates issued to reinspection facilities.

() The fee for compulsory inspection of a motor vehicle other than a moped,
to be made under this Section, shall be Ten [Eight] Dollars and Fifty Cents ($10.50)
[€$8-503]. The fee for compulsory inspection of a moped, to be made under this
Section, shall be Five Dollars and Seventy-five Cents ($5.75). Five [Fhree] Dollars
and Fifty Cents ($5.50) [(§3:50)] of each fee shall be paid to the Department and
shall, except as provided by Section 815.405, Government Code, or Section
382.0622, Health and Safety Code [25465 Fitle+10BRevised Statutes], be placed
in the Motor Vehicle Inspection Fund for the purpose of paying the expense of the
administration of this law. The Department may require each official inspection
station to make an advance payment of Five [Fhree] Dollars and Fifty Cents ($5.50)
[¢53-50)] for each inspection certificate furnished to it, and the money so received
shall, except as provided by Section 815.405, Government Code [25-485Titte
+HOBRevised-Statutes), be placed in the Motor Vehicle Inspection Fund, and no
further payment to the Department shall be required upon issuance of the
certificate. If such advance payment has been made, the Department shall refund
to the inspection station the amount of Five [Fhree] Dollars and Fifty Cents ($5.50)
[€$3:56] for each unissued certificate which the inspection station returns to the
Department in accordance with rules and regulations promulgated by the
Department. The Texas Natural Resource Conservation Commission shall refund
to the Department Two Dollars ($2.00) for cach unused certificate returned to the
Department by inspection stations licensed by the Department. An inspection
station may waive the fee otherwise due from the owner of a vehicle inspected under
this Section if the inspection station has rendered in advance to the Department the
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payment of Five [Three] Dollars and Fifty Cents ($5.50) [£$3-563] for the certificate
applied to a vehicle with respect to which the owner’s fee has been so waived.

SECTION 2.31. Section 142, Uniform Act Regulating Traffic on Highways
(Article 6701d, Vernon’s Texas Civil Statutes), is amended by amending Subsection
(d), adding Subsection (d-1), and amending Subsections (e) and (h) to read as
follows:

{d) The Public Safety Commission shall establish a [parameter] motor vehicle
emissions inspection and maintenance program for vehicles registered in any
county in this state [whi i i i i
and] for which the Texas Natural Resource Conservation Commission [AirEormtrot
Board] has adopted a resolution requesting the department to mstitutc such a
program and which satisfies one of the following conditions:

(1) the county does not meet the national ambient air quality
standards for ozone, carbon monoxide, or another vehicle-related pollutant; or

{2) the vehicle cmissions ingpection and maintenance program is
required by any provision of federal law, including any provision of the Texas air
quality state implementation plan. [ T§8T i

7]

(d-1) The Public Safety Commission may establish 2 motor vehicle emissions
inspection and maintenance program for vehicles registered in any county in this
state for which the Texas Natural Resource Conservation Commission has adopted
a resolution requesting the Department to institute such a program and for which
the affected county and the most populous municipality in the county, according
to the most recent federal decenniai census, by resolution have formally requested
a proactive air quality plan consisting of a vehicle emissions inspection and
maintenance program. A program initiated under this subsection may not include
registration-based enforcement unless the State Department of Highways and
Public Transportation elects to include the program in its registration enforcement
system.

(&) The Public Safety Commission shall adopt standards for emissions-related
inspection criteria consistent  with Texas Natural Resource Conservation
Commission and federal requircments applicable to a county in which such a
program, pursuant to Subsections [Subsection] (d} and (d-1) of this section, is
established.

(h) A motor vehicle emissions inspection and maintenance program instituted
under this Act shall be terminated upon receipt of a request consisting of a
resolution_adopted by the Texas Natural Resource Conservation Commission

1.

SECTION 2.32. Article 6701m-1, Revised Statutes, is amended to read as
follaws:

Art. 6701m-1. INSCRIPTION ON STATE VEHICLE. There shall be
printed upon each side of every automobile, truck or other motor vehicle owned
by the State of Texas the word “Texas,” followed in letters of not less than two (2)
inches high by the title of the department, bureau, board, cormission or offictal
having the custody of such car, and such inscription shall be in a color sufficiently
different from the body of the car so that the lettering shall be plainly lcgible at a
distance of not less than one hundred (100) feet, and the official having control
thereof shall have such wording placed thereon as prescribed herein, and whoever
drives any automobile, truck or other motor vehicle belonging to the State upon the
streets of any town or city or upon a highway without such inscription printed
thereon shall be fined not less than Twenty-five Dollars ($25.00) nor more than One
Hundred Dollars ($100.00). Provided, however, State-owned vehicles under control
and custody of the State Board of Pharmacy, Texas Department of Mental Health
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and Mental Retardation, the Department of Public Safety, the Texas Department
of Corrections, the Board of Pardons and Paroles, the Parks and Wildlife
Department, the Railroad Commission of Texas, the Texas Alcoholic Beverage
Commission, the office of the attorney general's Health Services Providers Integrity
and Medicaid Fraud Division, The Banking Departmcnt of Texas, the Savings and
Loan Department of Texas, the Texas Juvenile Probation Commission, the Texas
Air_Control_Board, the Texas Natural Resource Conservation Commission,
Agencies and Branches of Government for whom appropnations are made under
the article of the General Appropriations Act that appropriates money to the
legislature, and the Texas Youth Council may be exempt from the requirements of
this Act by rule and regulation of the governing bodies of thesc State agencies or,
. in the case of the office of the attorney general, by rules and regulations of the
attorney general. Such rules and regulations shall specify the primary use to which
vehicles exempt from the requirements of this Act are devoted, the purpose to be
served by not printing on them the inscriptions required by this Act and such rules
and repulations shall not be effective until filed with the Secretary of State. No use
of vehicles exempt from the requirements of this Act shall be made except for the
legitimate purposes expressly specified in the rules and regulations. If a use not
specified in the rules and regulations is made of the exempt vehicles, the penalties
prescribed in this Act apply to that use. Whoever drives a vehicle exempted from
the requirements of this Act as authorized by this provision shall not be subject to
the penalties prescribed in this Act.

SECTION 2.33. Section 382.017, Health and Safety Code, as amended by
Seclion 137, Chapter 14, Acts of the 72nd Legislature, Regular Session, 1991, 1is
amended to read as follows:

Sec. 382.017. RULES. (a) The board may adopt rules. The board shall hold
a public hearing before adopting a rule consistent with the policy and purposes of
this chapter.

{b) If the rule will have statewide effect, notice of the date, time, place, and
purpose of the hearing shall be published one time at least 20 days before the
scheduled date of the hearing in at least three newspapers, the combined circulation
of which will, in the board’s judgment, give reasonable circulation throughout the
state. If the rule will have effect in only a part of the state, the notice shall be
published one time at least 20 days before the scheduled date of the hearing in a
newspaper of general circulation in the area to be affected.

(c) Any person may appear and be heard at a hearing to adopt a rule. The
executive director shall make a record of the names and addresses of the persons
appearing at the hearing. A person heard or representcd at the hearing or requesting
notice of the board’s action shall be sent by mail written notice of the board’s action.

(d) Subsections (a) and (b) notwithstanding, the board may adopt rules
consistent with the Administrative Procedure and Texas Register Act (Article
6252-13a, Vernon's Texas Civil Statutes), if the board determines that the need for
expeditious adoption of proposed rules requires use of those procedures.

{e) The terms and provisions of a rule adopted by the board may differentiate
among particular conditions, particular sources, and particular areas of the state.
In adopting a rule, the board shall recognize that the quaniity or characieristic of
air contaminants or the duration of their presence in the atmosphere may cause a
need for air control in one arca of the state but not in other areas. In this conncction,
the board shall consider:

(1) the faciors found by it to be proper and just, including existing
physical conditions, topography, population, and prevailing wind direction and
velocity; and

(2) the fact that a rule and the degrees of conformance with the rule
that may be proper for an essentially residential area of the state may not be proper
for a highly devcloped industrial area or a refatively unpopulated area.
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(0 [tc)] Except as provided by Sections 382.0171-382.021 or to comply with
federal law or regulations, the board by rule may not specify:

(1) a particular method to be used to control or abate air pollution;

(2) the type, design, or method of installation of equipment to be used
to control or abate air pollution; or

{3) the type, design, method of installation, or type of construction of
a manufacturing process or other kind of equipment.

SECTION 2.34. Section 382.060, Health and Safety Code, and Subsection
(c-1), Section 141, Uniform Act Regulating Traflic on Highways (Article 6701d,
Vernon’s Texas Civil Statutes), are repealed.

SECTION 2.35. Sections 382.0541, 382.0542, and 382.056]1 through
382.0563. Health and Safety Code, as added by this article, and the federal operating
permit requirement described by Section 382.054, Health and Safety Code, as
amended by this article, take effect on the date on which the executive director of
the Texas Natural Resource Conservation Commission publishes in the Texas
Register notice of approval of the state’s permitting program under Title V of the
federal Clean Air Act Amendments of 1990 (Pub. L. No. 101-549) by the
administrator of the United States Environmental Protection Agency.

SECTION 2.36. (a) A person who holds a construction permit under Section
382.051, Health and Safety Code, as it existed before the effective date of this article,
and whose application for an operating permit under Section 382.054, Health and
Safety Code, as it existed before the effective date of this article, is pending on
December 1, 1991, may operate the facility or source for which the permit was
issued as provided by Section 382.0511, Health and Safety Code, as added by this
article, subject to the permitting and review and renewal requircments of Sections
382.054 and 382.055, Health and Safety Code, as amended by this article.

(b) Any person required (0 obtain a federal operating permit under Section
382.054, Health and Safety Code, as amended by this article, who has commenced
construction on or operated a facility or source for which that permit is required
under a permit, special permit, exemption, or other authorization issued or
applicable under Sections 361.061, 382.051, 382.054, 382.053, or 382.057, Health
and Safety Code, as they cxisted before the effective date of this article, or under
Sections 382.0511 and 382.0518, Health and Safety Code, as added by this article,
and any regulations issued under those sections, may continue constructing or
operating the facility or source for which the federal operating permit is required
under the permit, special permit, exemption, or other authorization, subject to any
applicable permit review and renewal requirement of Section 382,055, Health and
Safety Code, as amended by this article, during the time between the date on which
the permit requirement of Section 382.054, Health and Safety Code, as amended
by this article, takes effect and the date on which the person obtains the required
federal operating permit if the person timely files an application for a federal
operating permit.

(c) An application for a federal operating permit required by Section 382.054,
Health and Safety Code, as amended by this article, must be submitted to the Texas
Natural Resource Conservation Commission noi later than the latter of:

(1) one year after the date on which the executive director of the Texas
Natural Resource Conservation Commission publishes in the Texas Register notice
of approval of the states permitting program under Title V of the federal Clean Air
Act Amendments of 1990 (Pub. L. No. 101-549) by the administrator of the United
States Environmental Protection Agency; or

(2) one vear after the date on which the facility or source for which
a permit is required becomes subject to the permitting requirements of Title V of
the federat Clean Air Act Amendments of 1990 (Pub. L. No. 101-549).

SECTION 2.37. Not later than November 15, 1992, the Tcxas Natural
Resource Conservation Commission shall submit to the administrator of the United
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States Environmental Protection Agency the commission’s plan for 2 small business
stationary source technical and environmental compliance assistance program as
required by Section 507 of Title V of the federal Clean Air Act Amendments of 1990
(Pub. L. No. 101-549),

SECTION 2.38. Not later than March 1, 1992, the Texas Natural Resource
Conservation Commission shall adopt rules necessary to collect and administer the
fees imposed under Section 382.0621, Health and Safety Code, as added by this
article.

SECTION 2.39. (a) The change in law made by this article applies only to an
offense committed on or after the effective date of this article. For purposes of this
section, an offense is committed before the effective date of this article if any element
of the offense occurs before that date,

(b) An offense committed before the effective date of this article is covered by
the law in effect when the offense was committed, and the former law is continued
in effect for this purpose.

SECTION 2.391. Unuil September 1, 1993, a reference in this article or other
law relating to air quality to the Texas Natural Resource Conservation Commission
is a reference to the Texas Air Control Board.

ARTICLE 3. ACQUISITION OF STATE-OWNED NATURAL GAS
BY STATE AGENCIES AND SCHOOQOL DISTRICTS

SECTION 3.01. Chapter 31, Natural Resources Code, is amended by adding
Subchapter H to read as follows:

SUBCHAPTER H. USE OF STATE ENERGY RESOURCES

Sec. 31.401. NATURAL GAS ACQUISITION CONTRACTS. (a) The land
office shall review and must approve any contract entered into by a statc agency for
the acquisition of an annual average of 100 Mcf per day or more of natural gas used
in the production of energy.

{b) Before approving a contract described by Subsection (a) of this section, the
land office shall ensure that the agency, to meet its energy requirements, 1s using,
to the greatest extent practical, natural gas produced from land leascd from:

(1) the school land board,
(2) a board for lease other than the Board for Lease of University

Lands; or
(3) the surface owner of Relinquishment Act land.

(c) In this section, “state agency” has the meaning assigned by Section 2,
Chapter 421, Acts of the 63rd Legislature, Regular Session, 1973 (Article 6252-9b,
Vernon’s Texas Civil Statutes).

Sec. 31.402. RULES. The commissioner shall adopt any rules necessary to
carry out this subchapter, inctuding rules regarding review and approval of natural
gas acquisition contracts under Section 31.401 of this code.

ARTICLE 4. REGULATORY ASSESSMENTS

SECTION 4.01. Section 5.235, Water Code, is amended by adding Subscction
(n) to read as follows;

(n)(1) Each provider of potable water or sewer utility service shall collect a
regulatory assessment from each retail customer as follows:

(A) A public utility as defined in Section 13.002 of this
code shall collect from each retail customer a regulatory assessment equal to one
percent of the charpe for retail water or sewer service.

(B) A water supply or sewer service corporation as
defined in Section 13.002 of this code shall collect from each retail customer a
repulatory assessment equal to one-half of one percent of the charge for retail water
OF SEWEr service.

(C) A district as defined in Section 50.001 of this code
that provides potable water or sewer utility service to retail customers shall collect
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from each retail customer a regulatory assessment equal to one-half of one percent
of the charge for retail water or sewer service.
(2) The regulatory assessment may be listed on the customer’s bill as
a separate itemn and shall be collected in addition to other charges for utility services.
(3) The commission shall use the assessments collected from districts
solely to pay costs and expenses incurred by the commission in the regulation of
districts.

{(4) The commission shall use the assessments collected from water
supply or sewer service corporations solely to pay costs and expenses incurred by
the commission in the regulation of water supply or sewer service corporations.

(5) The commission shall use the assessments collected from public
utilities solely to pay costs and expenses incurred by the commission in the
regulation of public utilities.

(6) The commission shall annually use a portion of the assessments
to provide on-site technical assistance and training to public utilities, water supply
or sewer service corporations, and districts. The commission shall contract with
others to provide the services.

(7) Except as provided by Paragraph (A) of this subdivision,
assessments collected from retail customers for the prior 12 months are due on
January 15 of each vear. The executive director shall collect all assessments from
the utility service providers and those funds shall be paid into the state treasury and
credited to the water utility fund.

(A) A utility service provider may make gquarterly
payments due on January 15, April 15, July 15, and October 15 of each vear. If
payments are made gquarterly and received by the commission not later than the
30th day after the due date, the utility service provider may retain an administrative
fee equal to 10 percent of the amount due for costs incurred in collecting and
remitting the assessment,

(B) The commission shall assess on a utility service
provider a penalty equal to 10 percent of the amount due for any payment received
after January 31. Funds delinquent for more than 30 days shall draw interest at the
rate of 10 percent a year on the assessment and penalty due.

SECTION 4.02. Section 13.041, Water Code, is amended by adding
Subsection (g) to read as follows:

(2) The regulatory assessment required by Section 5.235(n) of this code is not
a rate and is not reviewable by the commission under Section 13.043 of this code.
The commission has the authority to enforce payment and collection of the
regulatory assessment.

SECTION 4.03. Section 13.187(a), Water Code, is amended to read as follows:

(a) A utility may not make changes in its rates except by delivering a statement
of intent to each ratepayer and with the regulatory authority having original
jurisdiction at least 30 days before the effective date of the proposed change. The
effective date of the new rates must be the first day of a billing period, and the new
rates may not apply to service received before the effective date of the new rates. The
statement of intent must include the information required by the regulatory
authority’s rules. A copy of the statement of intent shall be mailed or delivered to
the appropriate offices of each affected municipality, and to any other affected
persons as required by the regulatory authority’s rules, When the statement of intent
is delivered, the utility shall file with the regulatory authority an application to
change rates. The application must include information the regulatory authority
requires by rule, If the utility fails to provide within a reasonable time after the
application is filed the nceessary documentation or other evidence that supports the
costs and expenses that are shown in the application, the regulatery authority may
disallow the nonsupported expenses. If the application or the statement of intent
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is not substantially complete or does not comply with the regulatory authority’s
rules, it may be rejected and the effective date of the rate change may be suspended
until a properly completed application is accepted by the regulatory authority and
a proper statement of intent 1s provided. The commission may also suspend the
effective date of any rate change if the utility does not have a certificate of public
convenience and necessity or a completed application for a certificate or to transfer
a certificate pending before the commission or if the utility is delinquent in paying
the assessment and any applicable penalties or interest required by Section 5.235(n)
of this code.

SECTION 4.04. Section 13.453, Water Code, is amended to rcad as follows:

Sec. 13.453. COLLECTION AND PAYMENT INTO GENERAL
REVENUE FUND. [ta)] All fees[;pemattics,—and—intercst] paid under Sections
[13-451-13:452] 13.4521[;] and 13.4522 of this code shall be collccted by the
executive director [comptrotlerof-publicaccounts] and paid into the General
Revenue Fund. [Fireconmmisstonrshattmrotify-the-comptrotterof public-accountsof
any-adjustmentof-the—assessment-imposedim—Section—H345tof - ths-code—when

nrade;

mmmmrmmmm

g
SECTION 4.05, Sections 13.451 and 13.452, Water Code, are repealed.
SECTION 4.06. This article takes effect December 1, 1991.
ARTICLE 5. EFFECTIVE DATES

SECTION 5.01. Except as otherwise provided by this Act, this Act takes effect
September I, 1991.

SECTION 35.02. Except as otherwise provided by this Act, if this Act does not
receive the necessary number of votes required by Article 111, Section 39, of the
Texas Constitution to become effective before the 90th day after adjournment of
the 72nd Legislature, 1st Called Session, this Act takes effect December 1, 1991.

SECTION 5.03. The importance of this legislation and the crowded condition
of the calendars in both houses create an emergency and an imperative public
necessity that the constitutional rule requiring bills to be read on three several days
in each house be suspended, and this rule is hereby suspended, and that this Act take
effect and be in force according to its terms, and it is so enacted.

Amendment No. 1 - Saunders

Amend C.S.8.B. 2 on page 119, lincs 1 and 4, by inserting the word “initial™
after the word “issue” and change the word “reviewed” to “renewed”

Amend C.S.S.B. 2 on page 122, line 8, to read as follows: Subject to Section
382.0541(a)5), a permit issued or reuewed by the board on or after December 1,
1991, [Amoperating-perrmt] is subject to review every [15] 5 years after the date of
ssuance to determine whether the authority to operate should be renewed. A permit
ssued before December [, 1991, is subject to review 15 vears after the date of
issuance.

Amend C.8.5.B. 2 on page 149, line 24, by striking “license”™ and substituting
“general distinguishing number”,

Amend C.S.S.B. 2 on page 101, by striking subsection (c) of section 1.098.

Amend C.5.8.B. 2 on page 166, by striking scction 4.06.

Amendment No. 2 - Saunders
Amend C.S.S.B. 2 as follows:

SECTION . Section 361.421(5), Health and Safety Code, as added by
S.B. 1340, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read
as follows:
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(5) “Recyclable material” means material that has been recovered or
diverted from the non-hazardous solid waste stream for purposes of rcuse, recycling,
or reclamation, a substantial portion of which is consistently used in the
manufacture of products which may otherwise be produced using raw or virgin
materials. Recyclable material is not solid waste. However, recyclable material may
become solid waste at such time, if any, as it is abandoned or disposed of rather than
recycled, whereupon it will be solid waste with respect only to the party actually
abandoning or disposing of the material.

Amendment Ne¢. 3 - Saunders

Amend SECTION 2.24 of C.S.S.B. 2 (page 143, line 8) by amending Sections
382.019(b) and (d), Health and Safety Code, to read as follows and renumber the
following Subsections accordingly:

{b) A rule adopted under this section [mustbeconsistent-with] may not be more
stringent than any federal law relating to the control of emissions from the vehicles
covered. This shall not be interpreted to preclude the board from establishing
emission standards more stringent than the minimum federal standards if the more
stringent standards are specifically authorized by federal law.

{d) The board or any other statc agency may not adopt a rule requiring the use
of Stage Il vapor recovery systems that control motor vehicle refueling emissions
at a gasoline dispensing facility in this state until the United States Environmental
Protection Agency determines that the use of the system is required for compliance
with the federal Clean Air Act (42 U.S.C. 7401 et seq.), or until the use of Stage II
vapor recovery systems is deemed appropriate by the board to ensure protection of
the public health.

Amendment No. 4 - Saunders

Amend SECTION 2.25 of C.S.8.B. 2 (page 146, line 2) by amending
Subsection 382.037(h) to read as follows:

(h) {Fotheextent-thestateis-mot-preempted-by-federatrequirerments;] The
board may not establish vehicle fuel content standards to provide for vehicle fuel
content for clean motor vehicle fuels other than those standards promulgated by the
United States Environmental Protection Agency unless specifically authorized by
the Legislature or unless needed to demonstrate attainment in a State
Implementation Plan or to protect public health.[;—with—tie—assistamce—and

2 -
CoUpTTAtion of thre Department °.l i’ubhc Safety-and-the—State—Departmentof
_lhgin:a'ss and-¥ ubtic—Transportation: shratt dc'slclop a-programof-motor-vehicte
Amendment No. 5 - Saunders
Amend C.8.8.B. 2 as follows:

1. On page 94, delete lines 6-9 and insert the following in their place:
disposal systems; and the administration of on-site wastewater treatment research,
are transferred to the Texas Water Commission;

2. On page 94, delete lines 13-15, and insert the following in their place:
systems and on-site wastewater trcatment research are transferred to the Texas
Water Commission; and

3. On page 94, delete lines 18-20, and insert the following in their place:
disposal systems and on-site wastewater treatment research are automatically
transferred to the Texas Water Commission.

Amendment No. 6 - R. Lewis
Amend C.8.5.B. 2 on page 164, line 15 by adding a subdivision (8) as follows:
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“(8) The regulatory assessment does not apply to water that has not
been treated for the purpose of human consumption.”

Amendment No. 7 - D. Smith

Amend C.5.8.B. 2 on page 10, linc 8, between “application” and “or”, by
inserting “or application amendment”.

Amendment No. 8 - Kuempel
Amend C.8.5.B. 2 as follows:

1 On page 27, line 26, add the following sentence after the sentence that ends
with the word “site™: “This subsection only applies 1o applications pending at the
Texas Water Commission on the effective date of S.B. 1099, Acts of the 72nd
Legislature, Regular Session, 1991, and does not apply to any commercial
hazardous waste management facilities that burn waste-derived fuel.”

Amendment No. 9 - Saunders, Denton

Amend C.5.5.B. 2 on page 91, by striking lines 16-23 and substituting the
following:

{¢) The Depariment shall coordinate with the Texas Natural Resource
Conservation Commission and Texas Parks and Wildlife Department in preparing
environmental reviews under this section and shall submit environmental reviews
and mitigation proposals_prepared by the Department to those agencies for
comment before the written report explaining the Department’s decision regarding
a project is issued. The Texas Natural Resource Conservation Commission and
Texas Parks and Wildlife Department shall have at least 30 days to respond prior
10 issuance of the written report.

Amendment No. 10 - Taylor
Amend C.S.S.B. 2 on page 93 as follows:

Delete on line 26 and 27 “on the 90th day afier the effective date of this Act.”
Add in licu thereof “cffective on March 1, 19917

Amendment No. 11 - Brady

Amend C.8.S.B. 2 as follows:

(1) On page 101, linc 1 by substituting “January” for “Sepiember.”
Amendment No. 12 - Shea

Amend CS.S.B. 2 in Article 1 of the bill by adding a new section,
appropriately numbered, to read as follows;

SECTION . In the consolidation of the state’s environmental protection
agencies, the Texas Natural Resource Conservation Commission shall provide for
a reduction goal of at teast 20 percent in the administrative work force that
administers the state’s environmental laws, as compared to the administrative work
force administering the same laws in the 1989-1991 fiscal biennium.

Amendment No. 13 - Black

Amend C.8.S.B. 2 on page 116, lincs 18-19, by striking “and who registered
with the board as required by"” and substituting “and who has complied with the

requirements of”.
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Amendment No. 14 - Junell

Amend CS.S.B. 2 on page 136, line 8, by striking “clean air fund” and
substituting “general revenue fund”.

Amendment No, 15 - Junell

Amend Amendment No. 14 to C.S8.5.B. 2 by striking the amendment and
substituting the following:

Amend C.8.8.B. 2 on page 136, line 9, by adding the following sentence:
“All unexpended and unobligated money remaining in the fund on the Jast day of
each fiscal biennium shall be transferred to the credit of the general revenue fund.”.

Amendment No. 16 - Brimer

Amend C.8.5.B. 2, page 136, line 20, by adding a new Subsection (d) as
follows:

(d) Through the option of contracting for air pollution control services,
including but not limited to compliance and permit inspections and complaint
response, the Board may utilize appropriated money to purchase services from units
of local government meeting each of the following criteria:

(1) the unit of local government received federal fiscal vear 1990 funds
from the United States Environmental Protection Agency pursuant to Section 1035,
(42 USCA 7401), for the operation of an air pollution program by formal

agreement,

(2) the local unit of povernment is in a federally designated
nonattainment area subject to implementation plan requirements, including
automaobile emission inspection and maintenance programs, under Title I of the
federal Clean Air Act Amendments of 1990.

{3) the local unit of povernment has not caused the United States
Environmental Protection Agency to provide written notification that a deficiency
in the quality or quantity of services provided by its air pollution program is
jeopardizing compliance with a state implementation plan, a federal program
delegation agreement, or any other federal requirement for which federal sanctions
can be imposcd.

The Board may request approprations of sufficient money to contract for
services of local units of government meeting the eligibility criteria of this
Subsection to ensure that the combination of federal and state funds annually
available for an air pollution program is equal to or greater than the program costs
for the operation of an air quality program by the local unit of government. The
Board is encouraged to fund an air pollution program operated by a local unit of
government meeting the eligibility criteria of this Subsection in a manner the Board
deems an effective means of addressing federal and state requirements. The services
to be provided by an eligible local unit of government under a contractual
arrangement under this Subsection shall be at least equal in quality and quantity
to the services the local unit of government committed to provide in agreements
under which it received its federal 1990 air pollution grant. The Board and the local
units of government meeting the eligibility criteria of this Subsection may agrec to
mote extensive contractual arrangements.

Nothing in this Subsection shall prohibit a local unit of government from

voluntarily discontinuing an air pollution program and thereby relinquishing this
responsibility to the state.
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Amendment No. 17 - Bailey
Amend C.8.5.B. 2 as follows:

(1) On page 164, between lines 14 and 13, insert the following;

{c) The commission shall assess a penalty against a municipality with a
population_of more than 1.5 million that does not provide municipal water and
sewer services in an annexed area on or before 4-1/2 years after the annexation takes
affect in accordance with Section 43.056, Local Government Code. A penalty
asscssed under this paragraph shall be $1.000 for each day the services are not
provided after 4-1/2 years after the annexation.

(2) Amend Article 4, on page 164, by adding a new SECTION 4.011 to read
as follows:

SECTION 4.011. Section 43.056(1), Local Government Code, is repealed,

Amendment No. 18 - Eckels
Amend Amendment No. 17 to C.8.8.B. 2 as follows:

(1) On page 164, between lines (4 and 15, insert the following:

{c) The commission shall assess a penalty against & municipality with a
population of more than 1.5 million that does not provide municipal water and
sewer services in an annexed area on or before 4-1/2 vears after the annexation takes
effect in accordance with Section 43.056, Local Government Code. A penalty
assessed_under this paragraph shall be not more than $1,000 for each day the
services are not provided after 4-1/2 vears afier the annexation. A penalty collected
under this section shall be deposited into a special fund in the state treasury to be
used to provide water and sewer service to residents of the city,

{2) Amend Article 4, on page 164, by adding 2 new SECTION 4.011 to read
as follows:

SECTION 4.011, Section 43.056(1), Local Government Code, is repealed.

Amendment Ne. 19 - Junell
Amend C.S.S.B. 2 as follows:

On page 166, between lines 15 and 16, insert the folowing as Article 5 and
renumber the remaining provisions accordingly:
ARTICLE 5, COSTS ASSOCIATED WITH DISPOSAL QF LOW-LLEVEL
RADIQACTIVE WASTE
SECTION 5.01. Section 402.272, Health and Safety Code, is amended to read
as follows: Section 402.272. Waste Disposal Fees. (a) The board shall have
collected a waste disposal fee to be paid by each person who delivers low-level waste
to the authority for disposal. Additionally, the board shall collect a low-lcvel
radioactive waste planning and implementation fee. These fees shall as closely as
possible allow the board to reimburse itself for the present costs of administering,
implementing and planning the activities authorized by chapter 402 and to
reimburse the general revenue fund for the expenses incurred and paid by the
authority in selecting, seeking approval for, and constructing a disposal site. Money
received from these fees shail be deposited in the State Treasury 1o the credit of the
fund which since the creation of the authority was the source for funds used to pay
the expenses of administering these low-level radioactivity waste disposal activilies.
{b) The board by rule shall adopt and periodically revise waste disposal fees
according to a schedule that is based on the projected annual volume of low-level
waste [ddmmd—for-dmpusaim-thrmm—hamvmmcd—by—cach-twrof
:] and the relative hazard
presemed by each type of low-level waste that is generated by the users of radioactive
materials. The board by rule shall establish minimum and maximum annual fees
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which are to be calcnlated and assessed based upon the factors contained in
subsection {a) above.

SECTION 5.02. Section 182.021, Tax Code, is amended by adding new
subsections (3) and (4), as follows:

(3) “Commission” means the United States Nuclear Repulatory
Commission.

{4) “Electric Uttlity” means any person, corporation, river authority,
cooperative corporation, or any combination thereof, now or hereafier owning or
operating for compensation in this state equipment or facilities for: producing;
generating; transmitting; distributing; selling or furnishing electricity.

SECTION 5.03. Section 182.022, Tax Code, is amended by adding new
subsections (c), {d) and (e) as follows:

{c) A surcharge is imposed on each electric utility in the state which operates
a nuclear reactor or other fixed nuclear facility licensed by the Commission,

(d) The rate of the surcharge is five percent (5%) of the tax imposed by this
section.

(e) This tax shall not be collected and assessed after January |, 1997.

SECTION 5.04. Section 182.026(a), Tax Code, is amended to read as follows:

(a) Except as provided by Section 182.022(c), (d), and (e}, this [This] subchapter
does not apply to a utility company owned and operated by a city, town, county,
water improvement district, or conservation district.

Amendment No. 20 - T. Hunter

Amend C.S.S.B. 2 by adding a new article, appropriately numbered, to read
as follows:

ARTICLE __. BEACH CLEANUP FUNDS

SECTION . Section 61.067, Natural Resources Code, as amended by
H.B. 1135, Acts of the 72nd Legislature, Regular Session, 1991, is amended by
adding Subsections (c), (d), and (e) to read as follows:

{c) The land office shall expand the Adopi-A-Beach program to the greatest
extent feasible to enhance the performance of its duties under this subchapter.

(d} The land officc may use any cash, gifts, grants, donations, or in-kind
contributions that it receives from a public or private entity through the
administration of the Adopt-A-Beach program to assist a municipality, a county,
or the department in performing any duty imposed on the city, county, or
department by this subchapter.

(e) The land office may adopt rules reasonably necessary to perform its duties
under this subchapter.

SECTION . Subsection {a), Section 352.002, Tax Code, as amended by
H.B. 1414 and S.B. 992, Acts of the 72nd Legislature, Regular Session, 1991, is
amended 1o read as follows:

{a) The commissioners courts of the following counties by the adoption of an
order or resolution may impose a tax on a person who, under a lease, concession,
permit, right of access, license, contract, or agreement, pays for the use or possession
or for the right to the use or possession of a2 room that is in a hotel, costs $2 or more
each day, and is ordinarily used for sleeping:

(1) a county that has a population of more than two million;

(2) a county that has a population of 90,000 or more, borders [on] the
Republic of Mexico, and does not have three or more cities that each have a
population of more than 17,500;

(3) a county in which there is no municipality;

(4) a county in which there 1s located an Indian reservation under the
Jjurisdiction of the United States government;
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{5) a county that has a population of 17,500 or less in which there is
located a horse racing track licensed as a class 1 or class 2 racetrack under the Texas
Racing Act (Article 179, Vernon's Texas Civil Statutesy;, (and]

(6) a_county that borders the Gulf of Mcxico; and

(7) a county that has a population of less than 5,000, that borders
[on] the Republic of Mexico, and in which there is located a major observatory.

SECTION . Subsection (d), Section 352.002, Tax Code, is amended to
read as follows:

(d) The tax imposed by a county authorized by Subsection (a)(4) or (6) to
impose the tax does not apply to a hote] located in a municipality that imposes a
1ax under Chapter 351 applicable to the hotel.

SECTION . Subsection (a), Section 352.1031, Tax Code, is amended to
read as follows:

{a) Except as otherwise explicitly provided, revenue [Reverre] derived from the
tax authorized by this chapter may be used only for the purposes stated in Section
351.101.

SECTION Subchapter B, Chapter 352, Tax Code, is amended by
adding Section 352.1033 to read as follows:

Sec. 352.1033. USE OF REVENUE; COUNTIES BORDERING THE
GULF QF MEXICO. (a) The revenue from a tax imposed under this chapter by
a county that borders the Gulf of Mexico authorized to impose a tax by Section
352.002(a)(6) may be used only to:

(1) clean public beaches;

(2) acquire, furnish, or maintain facilities, including parks, that
enhance public access to beaches;

(3) provide and maintain public restrooms on or adjacent to beaches
or beach access facilities; and

(4) provide and maintain litter containers on or adjacent to beaches
or beach access facilities.

Amendment No. 21 - Wolens

Amend C.8.8.B. 2 by adding the following article, appropriately numbered,
to read as follows:

ARTICLE __.

SECTION . Section 361.003, Health and Safety Code, as amended by

Article 1 of this Act, is amended by adding Subdivision {44) to read as follows:
(44) “Pollution™ means the alteration of the physical, thermal,

chemical or biological quality of, or the contamination of, any land or surface or
subsurface water in the state that renders the land or water harmful, detrimental,
or injurious to humans, animal life, vegetation, or property or to public health,
safety, or welfare, or impairs the usefulness or the public enjoyment of the land or
water for any lawful or reasonable purpose.

SECTION . Section 361.011, Health and Safety Code, is amended by
amending Subsection (e} and adding Subsection {f) to read as follows:

{¢) In matters under the department’s jurisdiction, thc department shall consult
with:

(1) the commission concerning water pollution control and water
quality aspects; [aod]

(2) the Texas Air Control Board conceming air pollution control and
ambient air quality aspects; and

(3) the attorney general’s office for assistance in determining whether
referral to the attorney general for enforcement is mandatory under Section 361.224
or whether referral is appropriate, in the agency’s discretion, for the disposition of
enforcement matters under this chapter.
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(f) If referral is determined to be mandatory or appropriate, the agency shall
consult with the attorney general’s office for assistance in determining whether
criminal or civil enforcement action should be taken. The agency shall use all
available enforcement options.

SECTION . Section 361.017, Health and Safety Code, is amended by
amending Subsection (d) and adding Subsection (e) to read as follows:

(d) In matters under the commission’s jurisdiction, the commission shall
consuit with:

(1) the department concerning the public health aspects; [and)

(2) the Texas Air Control Board concerning the air pollution control
and ambient air quality aspects; and

(3) the attorney general’s office for assistance in determining whether
referral to the attorney general for enforcement is mandatory under Section 361.224
or whether referral is appropriate, in_the agency’s discretion, for the disposition of
enforcement matiers under this chapter.

(e) If referral is determined to be mandatory or appropriate, the agency shall
consult with the attorney peneral’s office for assistance in determining whether
criminal or civil enforcement action should be taken. The agency shall use all
available enforcement options.

SECTION . Section 361.221, Health and Safety Code, is amended to
read as follows:

Sec. 361.221. OFFENSES AND CRIMINAL PENALTIES. (a) A person
commits an offense if the person, acting intentionally or knowingly with respect to
the person’s conduct [kmowingly):

(1) transports, or causes or_permits to be transported, for storage,
processing, or disposal, any hazardous waste fo any location that does not have all
required permits [a-permit-asrequired-by-the-commission—exercising jurisdiction
under-thischapter];
(2) stores, processes, exports, or disposes of, or causes to be stored,
processed, exported, or disposed of, any hazardous waste without all permits [a
pcnmt—as] required by the appropriate regulatory agency [commmisstonexercisg
] or in knowing violation of any matcrial condition
or requirement of a permit or of an applicable interim status rule or standard;
(3) omats or causes to be omitted material information or makes or
causes to be made any false material statement or representation in any application,
label, manifest, record, report, permit, plan, or other document filed, maintained,
or used to comply with any requirement of this chapter applicable to hazardous
waste;

(4} generates, transports, stores, processes, or disposes of, or otherwise
handles, or causes to be generated, transported, stored, processed, disposed of, or
otherwise handled, hazardous waste, whether the activity took place before or after
September 1, 1981, and who knowingly destroys, alters, conceals, or does not file,
or causes to be destroyed, altered, concealed, or not filed, any record, application,
manifest, report, or other document required to be maintained or filed to comply
with the rules of the appropriate regulatory agency adopted [by-thecommission]
under this chapter; or

(5) transports without a manifest, or causes or permits to be
transported without a manifest, any hazardous waste required by rules adopted [by
the-commission] under this chapter to be accompanied by a manifest.

(b) An_individual [Except—as—provided—by-Subsection—{c),—a—person] who
commits an offense under this section shall be subject on conviction to:

(1) a fine of not less than $100 or more than $50,000 for each act of
violation and each day of violation;
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(2) imprisonment not to exceed five years for a violation under
Subsection {a)(1) or (2) or imprisonment not to cxceed two years for any other
violation under Subsection (a); or

(3) both fine and imprisonment.

{¢) A person other than an individual that commits an offense under this
section shall be subject on conviction to a fine of not less than $1.000 or more than
$250,000.

(d) [ Ifit is shown on the trial of an individual [the-deferrdant] that the
individual [defendant] has previously been convicted of an offense under this
section, the offense is punishable by:

(1) a fine of not less than $200 or more than $100,000 for each day

of violation;

{(2) imprisonment not to excced 10 years for a violation under
Subsection (a)(1) or (2) or imprisonment not to exceed four years for any other
violation under Subsection (a); or

(3) both fine and imprisonment.

(e) If it is shown on the trial of a person other than an individual that the person
previously has been convicted of an offense under this section, the offense is
punishable by a fine of not less than $2,000 or more than $500,000,

() [6h] Venue for prosecution for an alleged violation under this section is
in the county in which the violation is alleged to have occurred or in Travis County.

(g) A fine recovered through a prosecution brought under this section shall be
divided equally between the state and any local government significantly involved
in prosecuting the case, except that if the court determines that the state or the local
government bore significantly more of the burden of prosecuting the case, it may
apportion up to 75 percent of the fine to the povernment that predominantly

prosecuted the case [¢eyUnlessotherwiseprovided-by thischapter;afinerecovered

(h) [(H) In this section, “person” means an individual, corporation,
company, association, firm, partnership, joint stock company, foundation,
institution, trust, society, union, or any other association of individuals.

SECTION . Subchapter G, Chapter 361, Health and Safety Code, is
amended by adding Section 361.2215 to read as follows:

Sec. 361.2215. CRIMINAL OFFENSES AND PENALTIES. {a} A person
commits an offense if the person, acting intentionally or knowingly with respect to
the person’s conduct:

{1) tampers with, modifies, disables, or fails to use required pollution
control or monitoring devices, systems, methods, or practices, unless done in strict
compliance with this chapter or with a valid and currently effective order, rule, or
permit of the appropriate regulatory agency,

(2) releases, causes, or permits the release of a hazardous waste that
causes or threatens to cause pollution, unless the release is made in strict compliance
with all required permits or a valid and currently effective order, rule, or permit of
the appropriate regulatory agency; or

(3) fails to notify or report to the appropriate regulatory agency as
required by this chapter or by a valid and currently effective order, rule, or permit
of the appropriate regulatory agency.

(b) An individual who commits an offcnsc under this section shall be subject
on conviction to:

{1) a fine of not less than $300 or more than $100,000 for each act
of violation and cach day of violation;

(2} confinement in jail not to exceed one year; or
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(3) both fine and confinement,
(c) A person other than an individual that commits an offense under this

section shall be subject on conviction to a fine of not less than $ 1,000 or more than
$250,000 for each act of violation and each day of violation.

(d) ¥f it is shown on the trial of the defendant that the defendant has previously
been convicted of the same offense under this section, the maximum punishment
is doubled with respect to both the fine and imprisonment.

(c) Venue for prosecution for an alleged violation under this section is in the
county in which the violation is alleged to have occurred or in any county to which
or through which the hazardous waste was transported.

{f) A fine recovered through a prosecution brought under this section shall be

divided equally between the state and any local government significantly involved
in prosecuting the case, except that if the court determines that the state or the local
government bore significantly more of the burden of prosecuting the case, it may
apportion up to 75 percent of the fine to_the government that predominantly
prosecuted the case.

SECTION ____ Section 361,222, Health and Safety Code, is amended to
read as follows:
Sec. 361.222. ENDANGERMENT OFFENSES [KNOWING

WB#NGERMEH‘P“@R{M}N#L—PENA-H“H (a) A person commits an offense
if, acting intentionally or knowingly. the person [knowingly] transports, processes,
stores, cxports, or disposcs of, or causes to be transported, processed, stored,
exported, or disposed of, hazardous waste in violation of this chapter and thereby

knowingly places any other [

] person in imminent danger of death or serious
bodily injury.
{b) An offense under Subsection (a) is punishable for an individual by

to}:

(1) a fine of not less than $2,500 or more than $250,000,
(2) imprisonment for not more than 15 vears; or
(3) both fine and imprisonment.

(c) A person, other than an individnal, that commits an offense under this
section shall be subject on conviction to a fine of not less than $5,000 or more than
$1 million.

(d} If an offense committed by an individual under Subsection {a) results in
death or serious bodily injury to any person, the individual may be punished by:

(1} a fine of not less than $5,000 or more than $500,000;
(2} imprisonment for not less than two years or more than 30 years:

(3) both fine and imprnsonment.

(e) If an offense committed by a person other than an individual under
Subsection (a) results in death or serious bodily injury to any person, the person ma
be punished by a fine of not less than $10,000 or more than $1,500,000.

(f) For purposes of Subsection (a), in determining whether a defendant who is
an individual knew that the violation placed another person in imminent danger
of death or serious bodily injury, the defendant is responsible only for the
defendant’s actual awareness or actual belief possessed. Knowledge possessed by a
person other than the defendant may not be attributed to the defendant. To prove
a defendant’s actual knowledge, circumstantial evidence may be used, including
evidence that the defendant took affirmative steps to be shielded from relevant
information.

() A person commits an offense if the person, acting intentionally or knowingly
with _respect to the person’s conduct, transporis, processes, stores, exports, or
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disposes of, or causes to be transported, processed, stored, exported, or disposed of,
hazardous wastc in violation of this chapter, thereby placing anv other person in

imminent danger of death or serious bodily injury, unless the conduct charged is
done in stact compliance with all required permits or with a valid and cutrently
effective order issued or rule adopted by the appropnate regulatory agency.
(h) An offense under Subsection (g} is punishable for an individual by:
(1) a fine of not less than $1,500 or more than $150,000;
(2) imprisonment for not more than five years; or
(3) both fine and imprisonment.
(i) An offense under Subsection (g) is punishable for a person other than an
individual by a fine of not less than $3,000 or more than $300,000.
(i) If an offense committed under Subsection (g) results in death or Serious
bodily injury 1o any person, an individual may be punished by.
{1} a fine of not less than $3,000 or more than $300,000;
{2} imprisonment for not less than two years or more than 10 years;

(3) both fine and imprisonment.

(k} If an offense committed by a person other than an individual under
Subsection (g) results in death or serious bodily injury to any person, the person may
be punishcd by a fine of not less than $6,000 or morc than $600,000.

(D) A person commits an offense if the person, acting intentionally ot knowingly
with respect 1o the person’s conduct, releases, causes, or permits the release of a
hazardous waste into the environment, thereby placing any other person in
imminent danger of death or serious bodily injury, unless the release is made in
strict compliance with all required permits or a valid and currently effective order
issued or rule adopted by the appropriate regulatory agency.

(m) An offense under Subsection (1) is punishable for an individual by:

{1} a fine of not less than $1,500 or more than $150,000;
{2) imprisonment for not more than five years; or
{3} both fine and imprisonment.

{n) An offense under Subsection (1) is punishable for a person other than an
individual by a fine of not less than $3,000 or more than $300.000.

{0) If an offense committed by an individual under Subsection (1) results in
death or senous bodily injury to any persen, the individual may be punished by:

(1) a fine of not less than $3.000 or more than $300.000;
(2} imprisonment for not less than two years or more than 10 years;

{3) both fine and imprisonment.

(p) If an offense committed by a person other than an individual under
Subsection (1) resulis in death or serious bodily injury to any person, the person may
be punished by a fine of not less than $6,000 or more than $600,000.

(q) A person commits an offense if the person, acting recklessly with respect to
the person’s conduct, releases, causes, or permits the release of a hazardous waste
into the environment, thereby placing any other person in imminent danger of
death or serious bodily injury, unless the release is made in strict compliance with
all required permits or a valid and currently effective order issued or rule adopted
by the appropriate regulatory agency.

(r} An offense under Subsection (q} is punishable for an individual by:

(1) a fine of not less than $1,000 or more than $100,000;
(2) confinement in jail not to exceed one year; or
(3) both fine and confinement.

(s) An offense under Subsection (q) is punishable for a person other than an

individual by a fine of not less than $2,500 or more than $250,000.




290 SENATE JOURNAL—FIRST CALLED SESSION

() If an offense committed by an individual under Subsection {q) results in

death or serious bodily injury to any person, the individual may be punished by:
{1} a fine of not less than $2,000 or more than $200,000;
(2) confinement for not less than ong year or more than two years; or
(3) both fine and confinement.

(u) If an offense committed by a person other than an individual under
Subsection (q) results in death or serious bodily injury to any m}rson, the person
may be punished by a fine of not less than $5,000 or more than $500,000.

(v) It is an affirmative defense to prosecution under this section that the conduct
charged was freely consented to by the person endangered and that the danger and
conduct charged were reasonably foreseeable hazards of the person’s occupation,
business, or profession or a medical treatment or medical or scientific
experimentation conducted by professionally approved methods and the person
endangered had been made aware of the risks involved before piving consent.

W [ . ]

[(‘Zi—mvgdrcai—mmmr—m—or—smhﬁc—mmm
comducted-try professionatty-approved-methods-if the-etrdangered-persorrfrad-been
: e ; L

[te)] Venue for prosecution for an alleged viclation under this section is in the
county in which the violation is alleged to have occurred or in Travis County.

{x) A fine recovered through a prosecution brought under this section shall be
divided equally between the state and any Iocal government significantly involved
in prosecuting the case, except that if the court determines that the state or the local
government bore significantly more of the burden of prosecuting the case, it may
apportion up to 75 percent of the fine to_the government that predominantly
prosecuted the case,

() [tfy Unfess otherwise provided by this chaptera-fime recovercd-under-this
sectionstrat-be-equatty-divided-between-thestatc—amd-the—tocat governmentor

[fe)] In this section, “person” means an individual, corporation, company,
association, firm, partnership, joint stock company, foundation, institution, trust,
society, union, or any other association of individuals.

SECTION . Subchapter G, Chapter 361, Health and Safety Code, is
amended by adding Section 361.2225 to read as follows:

Sec. 361.2225. FAILURE TO PAY FEES; CRIMINAL PENALTIES, (a) A
person commits an offense if the person intentionally or knowingly fails to pay a
fee required by this chapter or by a valid and currently efective order, rule, or
permit of the appropriate regulatory agency.

{b) An offense under this section is punishable by:

(1) 2 fine of up to twice the amount of the required fee, confinement
in jail not to exceed 30 days, or both fine and confinement, for an individual, and

(2) a fine of up 1o twice the amount of the required fee for a person
other than an individual.

SECTION . Subchapter G, Chapter 361, Health and Safety Code, is
amended by adding Section 361.2226 to read as follows:

Sec. 361.2226. AFFIRMATIVE DEFENSE. It is an afirmative defense to
prosecution under Sections 361.221, 361.2215, 361.222, and 361.2225 that the
person charged was an employee who was carrying out the person’s normal
activities and was acting under orders from the person’s employer, unless the person
charged engaged in knowing and wilful violations.

SECTION - Section 361.224, Health and Safety Code, is amended by
adding Subsections (c)-(e) to read as follows:
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{¢) The commissioner or the executive director shall refer matters to _the
attorney general’s office for enforcement through civil suit if a person:

(1) is alleged to be operating a new facility without a_permit in
viplation of state law; or

(2) has been the subject of two or more finally issued administrative
penalty orders under this chapter for violations occurring at the same facility within
two vears immediately before the first alleged violation currently under
investigation at that facility.

{d) Violations that were reported by the violator, or violations consisting of
errors in recordkeeping or in self-reporting submissions, may not be considered in
determining whether Subsection (c) applies.

(e) Even though the criteria of Subsection (c) are met, the attorney general’s
office and the executive director may agree to resolve any of the alleged violations,
before or after referral, by administrative order issued by the appropriate regulatory
agency with the approval of the attorney general.

SECTION . Subchapter G, Chapter 361, Health and Safety Codc, is
amended by adding Section 361.231 to read as follows:

Sec. 361.231. NOTICE OF CRIMINAL CONVICTION. (a) In addition to
a sentence that may be imposed under this chapter, a person other than an
individual that has been convicted of an offense under this chapter may be ordered
by the court to give notice of the conviction to any person the court considers

appropriate. ]
{b) On conviction under this chapter, the clerk of the court in which the

conviction is returned shall forward a copy of the judgment to the regulatory agency.

SECTION . Subchapter G, Chapter 361, Health and Safety Code, is
amended by adding Section 361.232 to read as follows:

Sec. 361.232. CRIMINAL FINE TREATED AS JUDGMENT IN CIVIL
ACTION. A fine imposed by a court under this chapter against a person other than
an individual shall be entered by the clerk of the court as a judgment against the
person. A fine so entered has the same force and effect, and may be enforced in the
same manner, as a judgment entered in a civil action.

SECTION . Subchapter G, Chapter 361, Health and Safety Code, is
amended by adding Section 361.233 to read as follows:

Scc. 361.233. EFFECT ON CERTAIN OTHER LAWS. Conduct
punishable as an offense under this chapter that is also punishable under another
law may be prosecuted under either this chapter or the other law.

SECTION . Subchapter G, Chapter 361, Health and Safety Code, is
amended by adding Section 361.234 1o read as follows:

Sec. 361.234. DEFENSE EXCLUDED. It is not a defense 10 prosccution
under this chapter that the actor did not know or was not aware of a rule, order,
or statute.

SECTION . Subchapter G, Chapter 361, Health and Safety Codc, is
amended by adding Section 361.235 to read as follows:

Sec. 361.235. TESTIMONIAL IMMUNITY. A party to a criminal offense
under this chapter may be required to furnish evidence or testify about the offense.
Evidence or testimony reqguired to be furnished under this chapter or information
directly or indirectly derived from that cvidence or testimony may not be used
against the witness in a criminal case, except a prosecution for aggravated perjury
or contempt,

SECTION
read as folows:

(a) The department may assess a civil penally against a person as provided by
this section if:

. Section 361.251(a), Health and Safety Code, is amended to
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(1) the person violates:
(A) {t5}] a provision of this chapter that is under the
department’s jurisdiction;
(B) [or
[€23] a rule adopted by the board of health; or
(€) an order, licensc, or permit issued by the
department under this chapter; and
{2) no county, political subdivision, or municipality has instituted a
lawsuit and is diligently prosecuting that lawsuit under Section 361.225 or 361.226
against the same person for the same violation.

SECTION _ Section 361.252(a), Health and Safety Code, is amended to
read as follows:

(a) The commission may assess a civil penalty against a person as provided by
this section if:

(1) the person violates:
(A} [(})] a provision of this chapter concerning solid
waste thal is under the commission’s jurisdiction;
(B) [¢2)] a rule or order adopted by the commission
concerning solid waste that is under the commission’s jurisdiction; or
(C) [t3)) a solid waste permit or registration issucd by
the commission under this chapter; and
{2) no county, political subdivision, or municipality has instituted a
lawsuit and is diligently prosecuting that lawsuit under Section 361,225 or 361.226
against the same person for the same violation.

SECTION __. Section 382.082, Health and Safety Code, is amended to read
as follows:

Sec. 382.082. ENFORCEMENT BY SUIT; NOTICE AND ORDERS, (a) If
the executive director finds that a person has violated, is violating, or is threatening
to violate any provision of this chapter or of any board rule or order, the executive
director shall within five days notify that person of the apparent violation. Failure
of the executive director to issue notice does not relieve a person of liability under
this chapter.

{b) The board or the executive director may cause a suit to be instituted in a
district court for:

(1) injunctive relief to restrain the person from continuing the
violation or threat of viclation; or

(2) the assessment and recovery of a civil penalty as provided by
Section 382.085(c); or

{3) both injunctive relief and civil penalty.

(c) Notwithstanding Subsection (b), if the apparent violation or threat of
violation of a nonclerical requirement continues later than the 30th day after the
date on which notice is received under Subsection (a), the executive director shall
institute proceedings under Section 382.023(b) to issue an appropriate order
providing for comphliance within 180 days of the notice of the violation.

{d) Under Subsection (c) if the board determines that good faith efforts to
correct the violation have been made, the board may adopt an order under Section
382.023(b) providing for compliance later than the 180th day after issuance of the
notice under Subsection (a). It is intended that “good faith effort™ be strictly
interpreted by the board while giving due consideration to economic reasonableness
and technical practicability.

(e) Notwithstanding Subsection (b) and except as provided by Subsection (f),
if a violation of an order issued under Subscction (¢) continues later than the 180th
day after the date on which the original notice of violation is received, the board
or executive director shall:
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{1) institute a suit, as provided by Subsection (b} for civil penalties and
approprate injunctive relief;

(2) begin an action under Section 382.059 to revoke a permit or
exemption;

(3) begin an action for administrative penalties under Section
382.088; or

{4) pursue a [anry] combination of the remedies under this subsection.

{f) The board or executive director shall cause a suit to be instituted as provided
by Subsection (b) if a person:

(1} is alleged to be constructing or operating a facility at a new plant
site without a permit in violation of state law; or

{2) has been the subject of two or more finally issued administrative
penalty orders under this chapter for violations occurring at the same plant site
within two years immediately before the first alleged violation currently under
investigation at that site.

{2} Violations that were reported by the viglator, or violations consisting of
errors in recordkeeping or in self-reporting submissions, may not be considered in
determining whether Subsection () applies.

{h) Even though the criteria of Subsection (f) are met, the attorney general's
office and the executive director may agree to resolve any of the alleged violations,
before or after referral, by administrative order issued by the appropriate regulatory
agency with the approval of the attorney general.

(1) [B] At the request of the board or the executive director, the attorney
general shall institute and conduct a suit in the name of the state for injunctive relief,
recovery of the civil penalty, or both.

(i) The board shall consult with the attorney general’s office for assistance in
determining whether referral 1o the attorney general for enforcement is mandatory
under Subsection () or whether referral is appropriate for the disposition of
enforcement matiers under this chapter. If referral is determined to be mandatory
or appropriate, the board shall consult with the attorney peneral’s office for
assistance in determining whether ciminal or civil enforcement action should be
taken. The board shall use all available enforcement options.

SECTION . Section 382.088(a), Health and Safety Code, is amended to
read as follows:

(a) A person may be assessed a civil penaity as provided by this section if the
person violates this chapter or a rule or order adopted or permit issued under this
chapter and no local government has instituted a lawsuit and is diligently
prosecuting that lawsuit against the same person for the same violation under
Section 382.114.

SECTION . Section 26.123, Water Code (effective until delegation of
NPDES permit autherity), is amended by adding Subsections (e)(h) to read as
follows:

{e) The commission, through the executive director, shall refer mattcrs to the
attorney general’s office for enforcement through civil suit if a person:

{1) is alleged to be making or to have made an unauthorized discharge
of waste into or adjacent to the water in the state at a new point of discharge without
a permit in violation of state law; or

(2) has been the subject of two or more finally issued administrative
penalty orders under this chapter for violations occurring at the same wastewater
management system or other point of discharge within two years before the first
alleged violation currently under investigation at that plant site.

(D) Violations that were reported by the violator, or violations consisting of
errors in recordkeeping or in self-reporting submissions, may not be considered in
determining whether Subsection () applies.
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(2) Even though the criteria of Subsection (e) are met, the attorney general's
office and the executive director may agree to resolve any of the alleged violations,
before or after referral, by administrative order issued by the appropriate regulatory
agency after approval by the attorney general.

(h) The commission shall consult with the attorney general’s office for
assistance in determining whether referral to the attorney general for enforcement
is mandatory under this section or whether referral is appropriate for the disposition
of enforcement matters under this chapter. If referral is determined to be mandatory
or appropriate, the commission shall consult with the attorney y general’s office for
assistance in determining whether criminal or civil enforcement action should be
taken. The commission shall use ail available cnforcement options.

SECTION - Section 26,123, Water Code (effective on delegation of
NPDES permit authority), is amended by adding Subsections (N)-{i} to read as
follows:

{f) The commission, through the executive director, shall refer matters to the
attorney general’s office for enforcement through civil suit if a person:

(1} is alleged to be making or to have made an unauthorized discharge
of waste into or adjacent to the waters in the state at a new point of discharge without
a permit in violation of state law; or

{2) has been the subject of two or more finally issued administrative
penalty orders under this chapter for violations occurring at the same wastewater
management system or other point of discharpe within two years before the first
alleged violation currently under investigation at that plant site.

(g) Violations that were reported by the violator, or violations consisting of
errors in recordkeeping or in self- reporting submissions, may not be considered in
determining whether Subsection {f) applies.

(b} Even though the criteria of Subsection (f) are met, the attorney general’s
office and the executive director may agree to resolve any of the alleged violations,
before or after referral, by administrative order issued by the appropriate regulatory
agency after approval by the attorney general,

{i) The commission shall consult with the attorney general’s office for assistance
in determining whether referral to the attorney gencral for enforcement is
mandatory under this section or whether referral is appropriate for the disposition
of enforcement matters under this chapter. If referral is determined to be mandatory
or appropriate, the commission shall consult with the attorney general’s office for
assistance in determining whether criminal or civil enforcement action should be
taken. The commission shall use all available enforcement options.

SECTION . Section 26,136(a), Water Code, is amended to read as
foHows:

{a) If a person violates this chapter or a rule or order adopted or a permit issued
under this chapter and no local government has instituted a lawsuit under this
chapter and is diligently prosecuting that lawsuit against the same person for the
same violation under Section 26.124 of this code, the commission may assess a civil
penalty against that person as provided by this section.

SECTION . (a) Sections 26.212 (effectivc until delegation of NPDES
permit authority) and 26.212 (effective on delegation of NPDES permit authority),
Water Code, are repealed.

(b) Subchapter F, Chapter 26, Water Code, is amended by adding Section
26.2121 to read as follows:

Sec. 26.2121. CRIMINAL OFFENSES AND PENALTIES. (a) a person
commits an offense if the person, acting intentionally or knowingly with respect to
the person’s conduct, discharges or permits the discharge of a waste or pollutant into
or adjacent to water in the state that causes or threatens to cause water pollution
unless the waste or pollutant is discharged in strict compliance with all required
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permits or with a valid and currently effective order issued or rule adopted by the
appropriate regulatory agency.

(b) An offiense under Subsection (a) is punishable for an individual by:

(1) a fine of not less than $1,000 or more than $25,000;
(2) confinement in jail not to exceed one year; or
(3) both fine and confinement,

(¢) An offense under Subsection (a) is punishable for a person other than an
individual by a fine of not less than $1,000 or more than $50,000.

{d) A person commits an offense if the person, acting intentionally or
knowingly with respect to the person’s conduct, discharges or permits the discharge
of a wastc or pollutant from a point source in violation of this chapter or of a rule,
permit, or order of the appropriate regulatory agency.

(¢) An ofiense under Subsection (d) is punishable for an individual by:

(1} a fine of not less than $1,000 or more than $25.000;
(2) confinement in jail not to exceed one year, or
{3) both fine and confinement.

(D An offense under Subsection (d) is punishable for a_person other than an
individual by a fine of not less than $1,000 or more than $50,000.

(g} A person commits an offense if the person discharges or permits the
discharge of any waste or pollutant into any water in the state that causes or

threatens to cause water pollution unless the waste or pollutant is discharged in strict
compliance with all required permits or with a valid and currently effective order

issued or rule adopted by the appropriate regulatory agency.

{h) An offense under Subsection (g) is punishable by a fine of not less than $100
or more than $10,000.

{i) An ofiense under Subsection (g} may be prosecuted without alleging or
proving any culpable mental state.

(i} A person_commits an offense if the person intentionally or knowingly
tampers with, modifies, disables, or fails to use pollution control or monitoring
devices, systems, methods, or practices required by this chapter or a rule, permit,
or order of the commission or one of its predecessor agencies unless done in strict
compliance with the rule, permit, or order.

(k) An offense under Subsection {j} is punishabte for an individual by:

(1) a fne of not less than $500 or maore than $100,000;
{2) confinement in jail not to exceed one year; or
(3) both fine and confinement.

{1) An offense under Subsection (j) is punishable for a person other than an
individual by a fine of not less than $1,000 or more than $250,000.

{m) A person commits an offense if the person intentionally or knowingly
makes or causes to be made a false material statement, representation, or
certification in, Of omits or causes 1o be omitted material information from, an
application, notice, record, report, plan, or other document, including monitoring
device data, filed or required to be maintained by this chapter, or by a rule, permit,
or order of the appropriate regulatory agency.

(n) An offense under Subsection (m) is punishable for an individual by:

{1) a fine of not less than $500 or more than $100,000;
(2) confinement in jail not to exceed one year; or
(3) both fine and confinement.

{0) An offense under Subsection (m} is punishable for a person other than an
individual by a finc of not less than §1,000 or more than $250,000.

(p) A person commits an offense if the person intentionally or knowingly fails
to notify or report to the commission as required under this chapter or by a rule,
permit, or order of the appropriate regulatory agency.
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{q) An offense under Subsection (p) is punishable for an individual by:
(1} a fine of not less than $500 or more than $100,000;
(2) confinement in jail not to exceed one vear; or
(3) both fine and confinement.
r) An offense under Subsection is punishable for a person other than an
individwal by a fine of not less than $1,000 or more than $250,000.

{(s) A person commits an offensc if the person intentionally or knowingly fails
to pay a fee required by this chapter or by a rule, permit, or order of the appropriate
regulatory agency.

(t) An offense under Subsection (s) is punishable for an individual by:

{1) a fine not to exceed twice the amount of the required fee;
{2) conhnement in jail not 1o exceed 90 days:; or
{3) both fine and confinement.

(u} An offense under Subsection (s) is punishable for a person other than an
individual by a fine not to exceed twice the amount of the required fee.

(v) If it is shown at the trial of the defendant that the defendant has previously
been convicted of the same offense under this section, the maximum punishment
is doubled with respect to both the fine and confinement.

{w) Each day that a person engapes in conduct proscribed by this section
constitutes a scparate offense.

{x) A fine recovered through a prosecution brought under this section shall be
divided equally between the state and a local government significantly involved in
prosecuting the case, except that if the court determines that the state or the local
government bore significantly more of the burden of prosecuting the casc, it may
apportion up to 75 percent of the fine 1o the government that predominantly
prosecuted the case.

SECTION . Subchapter F, Chapter 26, Water Code, is amended by
adding Section 26.2125 to read as follows:

Sec. 26.2125. ENDANGERMENT OFFENSES. (a) A person commils an
offense if the person, acting intentionally or knowingly, discharges or permits the
discharge of a waste or pollutant into or adjacent to water in the state and thereby
knowingly places any other person in imminent danger of death or serious bodily
injury. unless the discharge is made in strict compliance with all required permits
or with a valid and currently effective order issued or rule adopted by the
appropriate regulatory agency.

{(b) An offense under Subsection (a) is punishable for an individual by:

{1} a fine of not less than $2,500 or more than $250,000;
(2} imprisonment not 1o exceed 10 years; or
(3) both fine and imprisonment.

(c) An offense under Subsection {a) is punishable for a person other than an
individual by a fine of not less than $5,000 or more than $500,000.

(d) If an offense committed by an individual under Subsection (a) results in
death or serious bodily injury to any person, the individual may be punished by:

(1) a fine of not less than $35,000 or more than $500,000;
(2) imprisonment for not less than five years or more than 20 vears;

(3) both fine and imprisonment.

(e) If an offense committed by a person other than an individual under
Subsection (a) results in death or serious bodily injury to any person, the person may
be punished by a fine of not less than $10,000 or more than $1 million.

(f) For purposes of Subsection {a), in determining whether a defendant who is
an individual knew that the violation placed another person in imminent danger
of decath or serious bodily injury, the defendant is responsible only for the
defendant’s actual awareness or actual belief possessed. Knowledge possessed by a
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person other than the defendant may not be agtributed to the defendant. To prove
a defendant’s actual knowledge, circumstantial evidence may be used, including
evidence that the defendant took affirmative steps to be_shielded from relevant
information.

(2) A person commits an offense if the person, acting intentionally or knowingly
with respect to the person’s conduct, discharges or permits the discharge of a waste
or pollutant into or adjacent to water in the state, thereby placing any other person
in imminent danger of death or serious bodily injury, unless the discharge is made
in strict compliance with all required permits or with a valid and currently effective
order issued or rule adopted by the appropriate regulatory agency.

(h) An offense under Subsection {g) is punishable for an individual by:

f1) a fine of not less than $1,500 or more than $150.000;
{2) imprsonment not 1o exceed five years; or
(3) both fine and imptisonment.

(i} An offense under Subsection {g) is punishable for a person other than an
individual by a fine of not less than $3,000 or more than $300,000.

(i) If an offense committed by an individual under Subsection (g) results in
death or serious bodily injury to any person, the individval may be punished by:

(1) a fine of not Icss than $3,000 or more than $300,000;
(7Y impnisonment for not less than three years or more than 10 years;

(3) both fine and imprisonment.

(k) If an offense under Subsection {g) committed by a person other than an
individual results in death or serious bodily injury to_any person, the person
convicted of the offense may be punished by a fine of not less than $6,000 or more
than $600,000.

(1) A person commits an offense if the person, acting recklessly with respect to
the person’s conduct, discharges or permits the discharge of a waste or pollutant into
or adjacent to water in the state, thereby placing any other person in imminent
danger of death or serious bodily injury, unless the discharge is made in_strict
compliance with all required permits or with a valid and currently cffective order

issued or rule adopted by the appropriate regulatory agency.

(m) An offense under Subsection (1} is punishable for an individual by:
(1) a fine of not less than $1,000 or more than $100,000;

{2) confinement in jail not to exceed one year; or
(3) both fine and confinement.

(n) An offense under Subsection (1) is punishable for a person other than an
individual by a finc of not less than $2,500 or more than $250,000.

{0) If an offense committed by an individual under Subsection (i) results in
death or serious bodily injury to any person, the individual may be punished by:

(1) a fine of not less than $2,000 or more than $200,000;
(2) confinement of not less than one year or more than five years; or
(3) both fine and confinement,

{(p) If an offense committed by a person other than an individual under
Subsection (1) results in death or serious bodily injury to any person, the person may
be punished by a fine of not less than $5,000 or more than $500,000.

{q) It is_an afirmativc defense to prosecution under this section thai the
conduct charged was freely consented to by the_person endangered and that the
danger and conduct charged were reasonably foreseeable hazards of the person’s
occupation, business, or profession or a medical treatment or medical or scientific
experimentation_conducted by professionally approved methods and the person
endangered had been made aware of the risks involved before giving consent.

(r) Each day that a person engages in conduct proscribed by this section
constitutes a separate offense.
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(s) A fine recovered through a prosecution brought under this subchapter shall
be divided equally between the state and_any local government significantly
involved in prosecuting the case, except that if the court determines that the state
or the local government bore significantly more of the burden of prosecuting the
case, it may apportion up to 75 percent of the fine to the povernment that
predominantly prosecuted the case.

SECTION . Subchapter F, Chapter 26, Water Code, is amended by
adding Section 26.2126 to read as follows:

Sec. 26.2126. AFFIRMATIVE DEFENSE. It is an affirmative defense to
prosecution under Sections 26.212 and 26.2125 of this code that the person charged
was an emplovee who was carrying out the person’s normal activities and was acting
under orders from the person’s employer, unless the person charged engaged in
knowing and wilful violations,

SECTION . {a} Sections 26.213 (effective until delegation of NPDES
permit authority) and 26.213 (effective on delegation of NPDES permit authority),
Water Code, are repealed.

(b) Subchapter F, Chapter 26, Water Code, is amended by adding Section
26.2131 to read as follows:

Sec. 26.2131. NOTICE OF CRIMINAL CONVICTION. (a) In addition to
a sentence that may be imposed under this subchapter, a person other than an
individual that has been adjudged guilty of an offense may be ordered by the court
to give notice of the conviction to any person the court considers appropriate.

(b} On conviction under this subchapter, the clerk of the court in which the
conviction is returned shall forward a copy of the judgment to the commission.

SECTION . (a) Sections 26.217 (effective until delegation of NPDES
permit authority) and 26.217 (effective on delegation of NPDES permit authority),
Water Code, are repealed.

(b) Subchapter F, Chapter 26, Water Code, is amended by adding Section
26.2171 to read as follows:

Sec. 26.217). VENUE. An offense under this subchapter may be prosecuted
in a county in which an element of the offense was committed or a county to which
or through which the discharge, waste, or pollutant was transported.

SECTION ___ Section 26.223, Water Code, is amended to rcad as follows:

Sec. 26.223. FINE TREATED AS JUDGMENT IN CIVIL ACTION. If a
person other than an individual [privatecorporation] is found guilty of a violation
of this subchapter and a fine imposed, the fine shall be entered and docketed by the
clerk of the court as a judgment against the person [corporation], and the fine shall
be of the same force and effect and be enforced against the person [corporation] in
the same manner as if the judgment were recovered in a civil action.

SECTION ___ Section 26.225, Water Code, is amended to read as follows:

Sec. 26.225. EFFECT ON CERTAIN OTHER LAWS. Conduct punishable
as an offense under this subchapter that is also punishable under another iaw may
be prosecuted under either Jaw [ t

— o Fwhrich L I .
butontyto-thatextent).

SECTION ___. Subchapter F, Chapter 26, Water Code, is amended by
adding Sections 26.226 and 26.227 to read as follows:

Sec. 26.226. DEFENSE EXCLUDED. It is not a defense to prosecution
under this subchapter that the person did not know or was not aware of a rule, order,
or statute.
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Sec. 26.227. TESTIMONIAL IMMUNITY. A party to an offense under this
subchapter may be required to furnish evidence or testify about the offense.
Evidence or testimony required to be furnished under this subchapter or
information directly or indirectly derived from that cvidence or testimony may not
be used against the witness in a criminal case, except in a prosecution for aggravated
perjury or contempt,

SECTION . {a) The changes in law made by this article apply only to
a criminal offense committed on or after the effective date of this article.

{b) For the purposes of this section, an offcnse is committed before the effective
date of this article if any clement of the offense occurs before that date.

(c) An offense committed before the effective date of this article is covered by
the law in effect when the offensc was committed, and the former law is continued
in effect for this purpose.

SECTION . This article takes effect September 1, 1991, except that if
this Act does not receive the necessary number of votes required by Article I,
Section 39, of the Texas Constitution to become effective before the 90th day after
adjournment of the 72nd Legislature, Ist Called Session, this article takes effect
December 1, 1991.

Amendment No, 22 - D, Smith

Amend C.S.5.B. 2 by adding the following two articles, appropnately
numbered, to read as follows:

ARTICLE __. PUBLIC HEARING PROCEDURES

SECTION . Subchapter B, Chapter 12, Health and Safety Code, is
amended by adding Section 12.016 to read as follows:

Sec. 12.016. PUBLIC HEARING PROCEDURES. (a) Any statements,
correspondence, or other form of oral or written communication made by a
member of the legislature to a department official or employee during a public
hearing conducted by the department shall become part of the record of the hearing,
regardless of whether the member is a party to the heaning,

(b) When a public hearing conducted by the department is required by law to
be conducted at a certain location, the department shali determine the place within
that location at which the hearing will be conducted. In making that determination,
the department shall consider the cost of available facilities and the adequacy of a
facility to accommodate the type of hearing and anticipated attendance.

{¢) The department shall conduct at least one session of a public hearing after
normal business hours on request by a party to the hearing or any person who
desires 1o atiend the hearing,

(d) An applicant for a license, permit, registration, or similar form of
permission required by law to be obtained from the department may not amend the
application after the 31st day before the date on which a public hearing on the
application is scheduled to begin. If an amendment of an application would be
necessary within that period, the applicant shall resubmit the application 10 the
department and must again comply with notice requirements and any other
requirements of law or board rule as though the application werc originally
submitted to the department on that date.

(e) If an application for a license, permit, registration, or similar form of
permission required by law is pending before the department at a time when changes
take cffcct concerning notice requirements imposed by law for that type of
application, the applicant must comply with the new notice requirements.

SECTION . Subchapter B, Chapter 382, Health and Safety Code, is
amended by adding Section 382.0291 to read as follows:
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Sec. 382.0291. PUBLIC HEARING PROCEDURES. (a) Any statements,
correspondence, or other form of oral or writien communication made by a
member of the legislature to a_board official or employee during a public hearing
conducted by the board shall become part of the record of the hearing, regardless
of whether the member is a party 1o the hearing,

(b) When a public hearing conducted by the board is required by law to be
conducted at a certain location, the board shall determine the place within that
location at which the hearing will be conducted. In making that determination, the
board shall consider the cost of available facilities and the adequacy of a facility to
accommeodate the type of hearing and anticipated attendance.

{c) The board shall conduct at least one session of a public hearing afier normal
business hours on request by a party to the hearing or any person who desires to
attend the hearing.

(d) An_applicant for a license, permit, registration, or similar form of
permission_required by law to be obtained from the board may not amend the
application after the 3tst day before the date on which a public hearing on the
application is scheduled to begin. If an amendment of an application would be
necessary within that period, the applicant shall resubmit the application to the
board and must again comply with notice requirements and any other requirements
of law or board rule as though the application were originally submitied to the board
on that date.

(e) If an application for a license, permit, registration, or similar form of
permission required by law is pending before the board at a time when changes take
effect concerning notice requirements imposed by law for that type of application,
the applicant must comply with the new notice requirements.

SECTION . This article applies to an application that is submitted to the
Texas Department of Health or the Texas Air Control Board on or after the effective
date of this Act.

ARTICLE ___. RESTRICTIONS ON LOCATION OF

SANITARY LANDFILLS

SECTION . Subchapter C, Chapter 361, Health and Safety Code, is
amended by adding Section 361.0963 to read as follows:

Sec. 361.0965. RESTRICTIONS ON LOCATION. The commission by rule
and the department by rule shall prohibit the issuance, amendment, or renewal of
a permit for a sanitary landfi]l or other solid waste disposal site if the landfill or
disposal site is:

(1) within 500 feet of an occupied or vacant lot, tract, or property used
for residential purposes or zoned. designated, or being developed for residential use;

(2) within 1,000 feet of any type of water well of any depth:

(3) within 1,500 feet of a structure used for residential, educational,
recreational, religious, or commercial purposes, unless the structure is an integral
part of the operation of the landfill or disposal site:

(4) within 1,500 feet of a spring, stream, water course, lake, or a
man-made reservoir or conduit in which surface water, ground water, or rain water
flows or is collected and that is used or is adaptable for use as a source of drinking
water;

(5} within 1,500 feet of a recharge zone of an aquifer;

(6) within 2,000 fect of a group of 50 or more residential structures
if each is Jocated within one acre from another;

{7) within 2,000 feet of a cemetery or burial plot of any size or of any

age; or
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(8) within 2,000 feet of a street, roadway, parkway, or highway that:
(A) has been designated as having scenic value by the

state or a political subdivision of the state; or
(B) the permitting authority recognizes as having scenic

value.

SECTION - {a) The changes in law made by this article apply only to
an application for a permit filed with the Texas Water Commission or the Texas
Department of Health that becomes administratively complete, under Section
361.068, Health and Safety Code, on ar after the effective date of this Act.

{b) An application for a permit for a sanitary landfill or solid waste disposal site
filed with the Tcxas Water Commission or the Texas Department of Health that
becomes administratively complete before the effective date of this Act is governed
by the law in effect at the time of the application, and that law is continued in effect
for that purpose.

Amendment No. 23 - R. Lewis

Amend Amendment No. 22 to C.8.8.B. 2 by striking the article relating to
restrictions on the location of sanitary landfiils,

Amendment No. 24 - H. Cuellar

Amend C.S.8.B. 2 by adding a new Section
and renumber existing sections accordingly:

SECTION 1. Subchapter B, Chapter 365, Health and Safcty Code, is amended
to read as follows:
SUBCHAPTER B. CERTAIN ACTIONS PROHIBITED
Sec. 365.011. DEFINITIONS, In this subchapter:
(1) *Approved solid waste site” means;
{A) a solid waste site permitted by the Texas Watcr
Commission or the Texas Department of Health;
(B) a solid waste sile licensed by a county under Chapter

to the bill to read as follows

361; or

(C) a designated collection area for ultimate disposal at
a permitted or licensed municipal solid waste site.

{2) “Boat” means a vehicle, including a barge, airboat, motorboat, or
sailboat, used for transportation on water.

(3) “Commercial purpose” means the purpose of economic gain,

(4) “Commercial vehicle” means a vehicle that is operated by a person
for a commercial purpose or that is owned by a business or commercial enterprise.

(5) “Dispose” and “dump™ mean to discharge, deposit, inject, spill,
leak, or place litter on or into land or water.

(6) “Litter” means:

(A) decayable waste from a public or _private
establishment, residence, or restaurant, including anima! and vegetable waste
material from a market or storage facility handling or storing produce or other food
products, or the handling, preparation, cooking, or consumption of food, but not
including sewage, body wastes, or industrial by-products; or

{B) nondecavable solid waste, except ashes, that consists

of

(1) combustible waste material, including
paper, rags, cartons, wood, excelsior, furniture, rubber, plastics, yard trimmings,
leavcs, or similar materials;
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(i) _noncombustible waste material,
including plass, crockery, tin or aluminum cans, metal furniture, and similar
materials that do not burn at ordinary incinerator temperatures of 1800 degrees
Fahrenheit or less; and

(iii) discarded or worn-out manufactured
materials and machinery, including motor vehicles and parts of motor vehicles,
tires, aircraft, farm implements, building or construction materials, appliances, and
scrap metal.

(7) “Motor_vehicle” has the meaning assigned by Section 2(b),
Uniform Act Regulating Traffic on Highwayvs (Article 6701d, Vernon’s Texas Civil

Statutes).

(8) “Public highway” mecans the entire width between property lines
of a road, street, way, thoroughfare, bridge, public beach, or park in this state, not
privately owned or controlled, if any part of the road, street, way, thoroughfare,
bridge, public beach, or park:

(A) is opened to the public for vehicular traffic;
(B) is used as a public recreational area; or
{C)is under the state’s legislative jurisdiction through its

police power.
Sec. 365.012. DISPOSAL OF LITTER: CRIMINAL PENALTIES. (a) A

person commits an offense if the person disposes or allows or permits the disposal
of litter at a place that is not an approved solid waste site, including a place on or
within 300 feet of a public highway, on a right-of-way, on other public or private
property, or into inland or coastal water of the state.

{b) A person commits an offense if the person receives litter for disposal at a
place that 1s not an approved solid waste site, regardless of whether the litter or the
land on which the litter is disposed is owned or controlled by the person.

(c} A person commits an offense if the person transports litter to a place that
is not an approved solid waste site for disposal at the site.

{d) An offense under this section s a Class C misdemeanor if the litter to which
the offense applies weighs 15 pounds or less or has a volume of 13 gallons or less.

(e} An offense under this section is a Class B misdemeanor if the litter to which
the offense applies weighs more than 15 pounds but less than 500 pounds or has a
volume of more than 13 gallons but less than 100 cubic feet.

(f) An offense under this section is a Class A misdemeanor ift

(1) the litter to which the offense applies weighs 500 pounds er more
or has a volume of 100 cubic feet or more; or

2) the litter is disposed for a commercial purpose and weighs more
than 5 pounds or has a volume of more than 13 gailons.

{g) If it is shown on the trial of the defendant for an offense under this section
that the defendant has previously been convicted of an offense under this section,
the punishment for the offense is increased to the punishment for the next highest
category.

(h) If it is shown on the trial of an offense under Subsection (a) or (c) that litter
was thrown or discarded from the boat or motor vehicle, the owner or operator, or
both the owner and the operator, of the boat or motor vehicle at the time of the
offense are presumed to have committed the offense.

Sec. 365.013. RULES AND STANDARDS: CRIMINAL PENALTY. (a)
The Texas Board of Health shali adopt rules and standards regarding processing and
treating litter disposed in violation of this subchapter.

(b} A person commits an offense if the person violates a rule adopted under this
section.
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{c) An offcnse under this section is a Class A misdemeanor.

Sec. 365.014. APPLICATION QF SUBCHAPTER; DEFENSES;
PRESUMPTIONS. (a) This subchapter does not apply to farmers:

(1) in handling anything nccessary to grow, handle, and care for
livestock; or

(2} in erecting, operating, and maintaining improvements necessary
to handle, thresh, and prepare agricultural products.

(b) A person who dumps more than five pounds or 13 gallons of litter from a
commercial vehicle in viclation of this subchapter is presumed to be dumping the
litter for a commercial purpose.

{c) It is an affirmative defense 1o prosecution under Section 363012 that:

(1) the storage, processing, or disposal took place on land owned or
leased by the defendant;

(2) the defendant received the litter from another person;

(3) the defendant, after exercising due diligence, did not know and
reasonably could not have known that liticr was involved; and

{4) the defendant did not receive, directly or indirectly, compensation
for the receipt, storage, processing, or treatment.

Sec. 365.015. INJUNCTION; YENUE; RECOVERY OF COSTS. (a) A
district attorney, a county attorney, or the attorney general may bring a civil suit
for an injunction to preveni or restrain a violation of this subchapter. A person
affected or to be affected by a violation is entitled to seek injunctive relief (o enjoin
the violation.

(b) Venue for a prosecution of a criminal offense under this subchapter or for
a civil suit for injunctive relief under this subchapter is in the county in which the
defendant resides, the county in which the offense or violation occurred, or in Travis
County.

{c) In a suit for relief under this scction, the prevailing party may recover its
reasonable attorney’s fees, court costs, and reasonable investigative costs incurred
in relation to the proceeding.

Sec. 365.016. DISPOSAL OF LITTER IN A CAVE: CRIMINAL
PENALTY. {a) A person commits an offense if the person disposes litter, a dead
animal, sewage, or any chemical in & cave.

(b) An offense under this section is a Class C misdemeanor unless:

(1) it is shown on the trial of the defendant that the defendant
previously has been convicted once of an offense under this section, in which event
the offense is a Class A misdemeanor; or

(2) it is shown on the trial of the defendant that the defendant
previously has been convicted two or more times of an offense under this section,
in which event the offense is a felony of the third degree. [“Prsposc®means—to

1 3 1 s 3 L] ] ) .
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[Sec365:0+5—LIABILEFY—OF —OPERATOR—OFBOAT OR—MOTOR
" [ Eitter™means refase-orjumk: '

SECTION 2. Section 365.034, Health and Safety bode, is amended to read as
follows:

Sec. 365.034. COUNTY REGULATION OF LITTER [HINK—OR
REFHSE] NEAR PUBLIC HIGHWAY; CRIMINAL PENALTY. (a) The
commissioners ¢court of a county may:
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(1) by order prohibit the accumulation of litter for more than 30 days
[of refseorjunk] on a person’s property within 50 feet of a public highway in the

county,

(2) provide for the removal and disposition of litter [refuseorjunk]
accumulated near a public highway in violation of an order adopted under this
section; and

(3) provide for the assessment against a person who owns the property
from which litter [rcfusc—orjunk] is removed under Subdivision (2) of the costs
incurred by the county in rcrnovmg and disposing of the litter [refuseorjunk].

(b} Before the commissioners court takes any action to remove or dispose of
litter [funkorrefuse] under this section, the court shall send a notice by certified
mail to the record owners of the property on which the litter [junkorrefuse] s
accumulated in violation of an order adopted under this section. The court may not
remove or dispose of the litter [refuseorJunk] or assess the costs of the removal or
disposition against a property owner before the 30th day after the date the notice
is sent under this subsection.

(c) If a person assessed costs under this section does not pay the costs within
60 days after the date of assessment:

(1) a lien in favor of the county attaches to the property from which
the litter [refuseorJjomk] was removed to secure the payment of the costs and
interest accruing at an annual rate of 10 percent on any unpaid part of the costs;
and

{2) the commissioners court shall file a record of the lien in the office
of the county clerk.,

(d} The violation of an order adopted under this section is a Class C
misdemeanor.

(e) In this section:

{1) “Litter” has the meaning [“Funk®and-“refuse™have the-meanings]
assigned by Section 365.011 except that the term does [thosetermsdo] not include
equipment used for agricultural purposes.

(2) “Public highway™ has the meaning assigned by Section 365.011
[365-:613).

SECTION 3. {a) The changes in law made by this Act apply only to an offense
committed on or after the effective date of this Act. For purposes of this section, an
offense is committed before the effective date of this Act if any element of the offense
occurs before that date.,

(b} An offense committed before the effective date of this Act is covered by the
law in effect when the offense was committed, and the former law is continued in
effect for this purpose.

SECTION 4. This Act takes cffect September 1, 1991.

Amendment No. 25 - H. Cuellar
Amend Amendment No. 24 to C.8.5.B. 2 on page 4 by striking lines 11-15.
Amendment No. 26 - Cook

Amend Amendment No, 24 to C.S.8.B. 2 on page 5, line 2, by adding
following “products™ or for conservation projects.

Amendment No. 27 - Gibson

Amend C.S.5.B. 2 by inserting the following as a new Article 5 and
renumbering the following sections accordingly:

(a) The Legislative Natural Resources Committee is an agency of the legislative
branch of state government.
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(b} The board is composed of:
(1) the chair of the House Environmental Affairs Commitiee;
(2) the chair of the Senate Natural Resources Committee;
(3) the chair of the House Natural Resources Committec;
{4) the chair of the Senate Finance Committee;
(5) the chair of the House Government Organization Committee; and
{6) the chair of the Senate State Affairs Committee.

(¢) The board shall oversee and review the implementation of legislative natural
resources policy by state agencies that have the statutory duty to implement that
policy. The board may require information and reports from state agencies as
necessary to carry out its oversight and review duties.

(d) The board shall continue its review and oversight activities during the
transition period to the full Natural Resources Conservation Commission. The
board shall terminatc its dutics effective January 1, 1994,

{e) At a minimum, the board shall ensure that transition activities do not:

(1) delay or prejudice any permit processing activities,

{2) result in undue duplication of effort,

(3} impede progress toward activities ensuring the delegation of
federal environmental programs, and

(4) ensure compliance with the provisions of this Act.

Amendment No. 28 - Brady, Eckels

Amend C.S.5.B. 2 by adding a new article appropriately numbered to read as
follows:

ARTICLE WETLANDS MITIGATION
authorizing certain agencies and political subdivisions to establish wetlands
mitigation banks and implement wetlands regulations programs.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION _. DEFINITIONS

“Buffer Zone” means a strip of land which lies immediately adjacent to a
wetlands mitigation bank for the purpose of protecting the wetlands habitat and
wildlife within the bank from the impacts of current or future activities occurring
outside the zone and may be composed primarily of water or include fences, walls
or screens of vegetation.

“Federal Requirerent”™ means the requirements of the federal government or
its agencies in the form of legislation, rules, or guidclines now or hercafier required
for an eligible program of mitigation banking or a wetlands regulation program.

“Mitigation Bank™ means a parcel of land which has undergone or is proposed
to undergo those physical changes necessary to create and optimize the acreage and
quality of wetlands habitat on the site for the express purpose of providing
mitigation credits 1o offset the adverse impacts to wetlands from approved projects
elsewhere,

“Mitigation Credit” means a unit of measured area supporting wetlands habitat
and wetlands habitat values not precxisting at the bank site prior to the mitigation
bank development.

“Mitigation Project Participant” means a state agency, political subdivision, or
other public or private person which seeks to implement a project which would
unavoidably and adversely impact wetlands and which sceks to compensate for the
loss of the wetlands acreage and/or wetlands habitat values through participation
in a mitigation bank.

“Political Subdivision™ means any county with a population of 2.1 million or
more.

“Wetlands” means land that -
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(A) has a predominance of hydric soils;

(B) is inundated or saturated by surface or groundwater at a frequency and
duration sufficient to support a prevalence of hydrophytic vegetation typically
adapted for life in saturated soil conditions; and

(C) under normal circumstances does support a prevalence of such vegetation.

“Wetlands Regulation Program™ means a program of the state, an agency
thereof, or a political subdivision pursuant to which it administers its own
individual and general permit program regulating the use of wetlands.

SECTION _.. Any state agency and all political subdivisions, with the
approval of the General Land Office, are hereby authorized to take all necessary and
rcasonable actions to comply with federal requirements for the establishment and
maintenance of a mitigation bank, including, but not limited to:

(1) Authorizing and engaging in continuing studies of wetlands areas and
wetlands mitigation programs;

(2) Engaging in wetlands mitigation programs and adopting and enforcing
permanent land use and control measures on land owned by it in a mitigation bank
consistent with federal requirements;

(3) Consulling with, giving information to, and entering into agreements with
federal agencies for the purposes of identifying and publishing information with
respect to wetlands areas and cooperating with the federal and staie agencies in
connection with studies and investigations with respect to the adequacy of local
measures with respect 1o federal or state wetlands programs;

(4) Taking steps to improve the long range management and use of wetlands
and wetlands mitigation banks.

{5) Purchasing, leasing, condemning, or otherwise acquiring property inside or
outside of the political subdivision necessary for a wetlands mitigation bank or
buffer zone, and taking all necessary action with respect to the improvement of the
land and other property as a wetlands mitigation bank along with any adjacent
buffer zone so that it will comply with the federal requirements. The power of
eminent domain granted herein, however, shall not enable any state agency or
political subdivision to acquire by condemnation any land or an interest in land
owned or used by a public utility, as defined in the Public Utility Regulatory Act
(Article 1446¢, Vernon’s Texas Civil Statutes);

{6) Requesting and receiving aid from the federal and state agencies and
political subdivisions;

(7} Purchasing or contracting for or selling or contracting to sell mitigation
credits in a mitigation bank;

{(8) Incurring liabilities and borrowing money on terms and conditions
approved by the governing body of the political subdivision;

(9) Acquiring by grant, purchase, gift, devise, lease, or otherwise, and holding,
using, selling, leasing, or disposing of real and personal property, and licenses,
patents, rights, and interests nccessary, convenient, or useful for the full exercisc of
any powers pursuant to this Act,

(10) Contracting for the use or operation of the mitigation banks or any part
thereof by any operator; and

(11) Procuring and paying premiums to insurers for insurance of any type in
amounts considered necessary or advisable by the governing body of the political
subdivision, A mitigation bank may include provisions for parks, recreation, scenic
areas, and flood control.

SECTION __. Mitigation project participants who are political subdivisions
are hereby authorized to issue bonds, notes, or other obligations for the purposes
of acquiring land and acquiring, consiructing, improving, operating, and
maintaining a wetlands mitigation bank in one or more series payvable from and
secured by taxes, assessments, impact fees, revenues, grants, gifts, contracts, leases,
or any combination of those funds,

z
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The bonds are negotiable instruments within the meaning and for purposes
of the Business & Commerce Code. The bonds may be issued registrable as to
principal alone or as to both principal and intercst, shall be executed, may be made
redeemable before maturity, may be issued in the form, denominations, and
manner, and under the terms, conditions, and details, may be sold in the manner,
at the price, and under the terms, and shall bear intcrest at the rates, determined
and provided in the order or resolution authorizing the issuance of the bonds. Bonds
may bear interest and may be issued in accordance with Chapter 503, Acts of the
54th Legislature, Regular Session, 1955 (Article 717k, Vernon's Texas Civil
Statutes), Chapter 3, Acts of the 61st Legislature, Regular Session, 1969 (Article
717k-2, Yernon’s Texas Civil Statutes), the Bond Procedure Act of 1981 {Article
717k-6, Vernon’s Texas Civil Statutes), and Chapter 656, Acts of the 68th
Legislature, Regular Session, 1983 (Article 717q, Vernon's Texas Civil Statutes).

If provided by the bond order or resolution, the proceeds from the sale of the
bonds may be used to pay interest on the bonds during and afier the period of the
acquisition or construction of any improvement project to be provided through the
issuance of the bonds, to administrative and operation expenses to create a reserve
fund for the payment of the principal of and interest on the bonds, and to create
any other funds.

Bonds may be additionally secured by a mortgage or deed of trust on real
property relating to the mitigation bank authorized under this Act and by chattel
mortgages, liens, or security interests on personal property appurtenant to that real
property. The mitigation project participant may authorize the execution of trust
indentures, mortgages, deeds of trust, or other forms of encumbrance to evidence
the indebtedness.

The mitigation project participant may pledge to the payment of the bonds
all er any part of any grant, donation, revenues, or income received or to be received
from the United States government or any other public or private source.

SECTION __. A state agency or political subdivision may enter into a
contract with another state agency or political subdivision for the purposes of jointly
paying all or part of the costs of the acquisition, design, construction, improvement,
or maintenance of a wetlands mitigation bank, including any buffer zone. If a
contract provides for payment over a term of years, a political subdivision may levy
taxes in an amount necessary to create a sinking fund for the payments required for
the contract and to make the payments when due. The cost of a project or payments
required to be made under a contract may be made out of bonds proceeds, taxes,
or any other funds available for that purpose. Any political subdivision may issuc
bonds for the purposes of paying all or part of the cost of a wetlands mitigation
project. State agencies and paolitical subdivisions are authorized to use any funds to
accomplish the purposes of this Act.

SECTION . The governor is authonized to submit an application to the
appropriate federal agencies on behalf of any political subdivision who proposes to
administer its own individual and gencral wetlands regulation program for the
approval of the program.

SECTION No political subdivision may institute a wetlands regulation
program unless the commissioners court or courts of the county in which the
political subdivision lies, grants 1ts consent and approval thereto after conducting
a public hearing on the subject.

Each politicai subdivision authorized to operate a wetlands regulation program
is hereby authorized to establish standards by rule that shall govern delineation of
lands as wetlands for purpose of this Act and the purposes of federal requirements.
Such rules may be established after consultation with federal agencies, including the
United States Fish and Wildlife Service, Environmental Protection Agency, the
Corps of Engineers, and the United States Soil Conservation Service. The standards
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for delineation of wetlands shall comply with the requirements for delineation of
wetlands under federal requirements.

Political subdivisions authorized to implement a wetlands mitigation program
are authorized:

(A) To issue permits which -

“(i) Apply, and assure compliance with, any applicable requirements
of this Act or federal requirements; and
“(t) Can be terminated or modified for cause, including:
“(I) Violation of any condition of the permit,;
“(IIN Obtaining a permit by misrepresentation or failure
to disclose fully all relevant facts; or
“(IIlYy Change in any condition that requires either a
temporary or permanent reduction or elimination of the permitted activity.

{B) To adopt and comply reasonable rules and regulations that are reasonably
necessary;

(C) To comply with any program established by the federal government with
respect to the implementation of a wetlands regulations program or for the
acquisition, ownership, and operation of a wetlands mitigation bank,

SECTION . If any state agency, political subdivision or any non-profit
corporation, in the exercise of the power of relocation, or any other power, under
this Act, makes necessary the relocation, raising, lowering, rerouting, or changing
the grade of, or aliering the construction of, any highway, railroad, electric
transmission or distribution line, telephone or telegraph properties and facilities, or
pipeline, the necessary relocations, raising, lowering, rerouting, changing of grade,
or alteration of construction must be accomplished at the sole expense of the state
agency, political subdivision,

SECTION . This Article takes effect September 1, 1991.

Amendment No. 1 on Third Reading - Saunders
Amend C.5.S.B. 2 on third reading as follows:

Amend Amendment No. 4 as adopted on 2nd reading, to read as follows:

Amend SECTION 225 of CS.S.B. 2 (page 146, line 2 by amending
Subsection 382.037(h) to read as follows:

(h) Fotheextentthestateis ot preemptedt-by federalrequirentents; The board
may not establish vehicle fuel content standards to provide for vehicle fuel content
for clean motor vehicle fuels other than those standards promulgated by the United
States Environmental Protection Agency unless specifically authorized by the
Legislature or unless it is demonstrated necessary for the attainment of federal
ozone ambient air quality standards or, following appropriate health studies and in
consultation with the State Health Department, it is determined to be necessary for
the protection of public health. wr i t

Pepartment-of-PubticSafetyamd-the-State-Bepartment-of Highways-and—Public
o X : -
Fransportation is;'aﬁ. dsc:c-lop. aprogran—of —motor—vehtcle—tnspections—amd
Amendment No. 2 on Third Reading - Saunders
Amend C.S.5.B. 2 on third reading as follows:

Amend Amendment No. 3 (adopted on 2nd reading) to read as follows:

Amend SECTION 2.24 of C.5.8.B. 2 (page 143, line 8) by amending Sections
382.019(b) and (d), Health and Safcty Code, to read as follows and renumber the
following subsections accordingly:

SECTION 2.24. Section 382.019(b & d), Health and Safety Code, is
amended to read as follows:




TUESDAY, JULY 30, 1991 311

-(b) [mmmdmmhmcmbcmmmmfcdmﬂw

The board shall conduct a study and evaluation to determine the
appropriateness of adopting and implementing motor vehicle emission standards
and the compliance program of the State of California, taking into considcration
the fact that said program is still under development. In conducting the study and
evaluation, the board shall at a minimum make a determination of the following:

(1) whether adoption of the State of California motor vechicle
emissions standards and compliance program will result in net air quality benefits,
using appropriate air quality modeling analysis and considering both volatile
organic compound and nitrogen oxide emissions and their impact on ambient
ozone levels;

(2) whether the state will receive emissions credits in the state
implementation plans for ozone nonattainment arcas for adopting and
implementing the State of California motor vehicle emissions standards and
compliance program;

(3) whether the board can selectively apply the State of California
motor vehicle emissions standards to only light duty vehicles;

{(4) whether the board can discontinue at any time the State of
California motor vehicle emissions program if it determines that a continuation of
the program is not in the state’s best interest;

{5) whether the board can obtain U.S. Environmental Protection
Agency approval of the state motor vehicle emissions program under the federal
Clean Air Act Amendments of 1990 (Pub. L. No. 101-549) without having to
establish and implement a pre-sale certification and vehicle emissions testing
program or a recall enforcement testing program;

(6) whether the board can obtain U.S. Environmenial Protection
Agency approval of the state motor vehicle cmissions program under the federal
Clean Air Act Amendments of 1990 (Pub. L. No. 101-549) without being required
10 mandate the use or sale of any specific fuel or fuel content;

(7) the cost of implementing the State of California motor vchicle
emissions program within areas of this state;

(8) whether the implementation of the State of California motor
vehicte emissions program will cause an unreasonable burden on the motor vchicle
manufacturers and the fuel suppliers considering technical and distribution
practicability and economic reasonableness; and

{9) whether adoption of the State of California motor vehicle emission
standards and compliance program will result in a more cost effective reduction in
ozone precursors than the federal motor vehicle standards and compliance program
or than other options that could be pursued.

The board shall report the findings of its study and evaluation to the 73rd
Legislature.

(d} The board or any other state agency may not adopt a rule requiring the use
of Stage I vapor recovery systems that control motor vehicle refueling emissions
at a gasoline dispensing facility in this state until the United States Environmental
Protection Agency determines that the use of the system is required for compliance
with the federal Clean Air Act (42 U.S.C. 7401 et seq.), except the board may adopt
rules requiring such vapor recovery systems installed in nonattainment areas if it
can be demonstrated to be necessary for the attainment of federal ozone ambient
air quality standards or, following appropriate health studies and in consultation
with the State Health Department, it is determined to be necessary for the protection
of public health.
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Amendment No. 3 on Third Reading - Eckels

Amend C.S.S.B. 2on third reading by amending Amendment No. 28, adopted
on 2nd reading, as follows:

(1) In the definitions section, strike the definition of “Political Subdivision” and
substitute the following:

“Political subdivision” means any county with a population of 2,1 million or
more or a county adjacent to that county.”.

Amendment No. 4 on Third Reading - Delisi

Amend C.S8.S.B. 2 on third reading on page 91, between lines 26 and 27 by
adding two new sections, appropriately numbered, to read as follows:

SECTION . Section 1, Chapter 395, Acts of the 70th Legislature,
Regular Session, 1987, is amended to read as follows:

Sec. 1. Before April 1, 2001 [Apri—1991], the Texas Water Commission or
Texas Natural Resource Conservation Commission may not issue a permit under
Chapter 26, Water Code, for the discharge of waste or poltutants into or adjacent
to Salado Creek, a tributary of the Lampasas River, or any body of water flowing
into Salado Creek.

SECTION. . Section 3(d), Chapter 395, Acts of the 70th Legislature,
Regular Session, 1987, is amended to read as follows:

(d) This Act expires April 1, 2001 [Apri+1991].

Amendment No. 5 on Third Reading - Haggerty

Amend C.8.S.B. 2 on third reading by adding a new section to the bill,
appropriately numbered, to read as follows:

SECTION . Section 402.219(c), Health and Safety Code, as added by
S.B. 553, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read
as follows:

{c) The state may enter into compacts with another state or several states for
the disposal in this state of low-level radioactive waste only if the compact:

{1} limits the total volume of all low-level radioactive waste to be
disposed of in this state from the other state or states to 20 percent of the annual
average of low-level radioactive waste that the governor projects will be produced
in this state from the years 1995 through 2045;

{2) gives this state full administrative control over management and
operation of the disposal site;

(3} requires the other state or states to join this state in any legal action
necessary to prevent states that are not members of the compact from disposing of
low-level radioactive waste at the disposal site;

(4) allows this state to charge a fee for the disposal of low-level
radioactive waste at the disposal site;

(5) requires the other state or states to join in any legal action
involving liability from the disposal site;

(6) requires the other state or states to share the full cost of
constructing the disposal site;

(7) allows this state to regulate, in accordance with federal law, the
means and routes of transportation of the low-level radioactive waste in this state;

(8) requires the other state or states to pay for community assistance
projects selected by the county in which the disposal site is located an amount not
less than [to-exceed-tiretesserof] $1 million or ten [five] percent of the amount
contributed by the other state or states [toward—constraction—as—provided—by
Subdivistorr(63];
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(9) is agreed to by the Texas Legislature, the legislature of the other
state or states, and the United States Congress; and
{10) complies with all applicable fedcral law,

Amendment No. 6 on Third Reading - Schoolcraft

Amend C.8.5.B. 2 on third reading on page 138 by deleting line 10 through
14 and renumbering the subsequent sections accordingly.

The amendments were read.

Senator Parker moved to concur in the House amendments to S.B. 2.

The motion prevailed by the following vote: Yeas 31, Nays 0.
REASON FOR YOTE

Despite serious misgivings about the flaws created by House amendments to
S.B. 2, I reluctantly voted to concur in order to preserve the limited gains made to
protect our environment. Had it gone back to Conference Committee the bill would
have been destroyed.

BARRIENTOS
RESOLUTIONS SIGNED

The President announced the signing in the presence of the Senate the
following enroiled resolutions:

H.CR. 1
H.CR. 2
H.CR. ¢
H.CR. 7

COMMITTEE SUBSTITUTE
HOQUSE JOINT RESOLUTION 10 ON SECOND READING

Senator Green moved to suspend the regular order of business to take up for
consideration at this time:

C.S.H.LR. 10, Proposing a constilutional amendment in aid of turnpikes, toll
roads, and toll bridges.

The motion prevailed by the following vote: Yeas 21, Nays 10,

Yeas: Armbrister, Barrientos, Brooks, Carriker, Dickson, Ellis, Glasgow,
Green, Haley, Lucio, Lyon, Moncrief, Montford, Parker, Ratliff, Rosson, Tejeda,
Truan, Turner, Whitmire, Zaffirini.

Nays: Bivins, Brown, Harris of Tarrant, Harris of Dallas, Henderson, Johnson,
Krier, Leedom, Sibley, Sims.

The resolution was read second time.
Senator Leedom offered the following amendment to the resolution:
Floor Amendment No. 1

Amend C.S.H.J.R. 10 by striking SECTION [ in its entirety and inscrting in
lieu thereof the following:

SECTION 1. Article III, Section 52-b, of the Texas Constitution is amended
to read as follows:
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Sec. 52-b. (a) The Legislature shall have no power or authority to in any
manner lend the credit of the State or grant any public money to, or assume any
indebtedness, present or future, bonded or otherwise, of any individual, public
corporation, public agency, or political subdivision of the State, or anyone else,
which is now or hercafter authorized to construct, maintain or operate toll roads
and turnpikes within this State, excepi that the Texas Department of Transportation
may expend money other than appropriations derived from taxes levied by the State
on_motor fuels and lubricants vsed to propel motor vehicles over public roadways
10 construct, maintain, or operate turnpikes, toll roads, or toll bridges under its
authority.

{b) This amendment only applies to public projects constructed after January
1, 1992.

The amendment was read.

On motion of Senator Leedom and by unanimous consent, the amendment
was withdrawn.

{Senator Truan in Chair)
Senator Leedom offered the following amendment to the resolution:
Floor Amendment No. 2
Amend C.S.H.J.R. 10 by adding Subsection (b):

(b} This amendment only applies to public projects constructed after January
1, 1992,

The amendment was read.

Senator Leedom asked unanimous consent to change the date in Floor
Amendment No. 2 from January 1, 1992, to September 1, 1992

The motion prevailed by a viva voce vote.
Amend C.S.H.J.R. 10 by adding Subsection (b):

{b)_ This amendment only applies to public projects constructed after
September 1, 1992,

The amendment was again read.

On motion of Senator Green, the amendment was tabled by the following vote:
Yecas 22, Nays 8.

Yeas: Barrientos, Brooks, Carriker, Dickson, Ellis, Glasgow, Green, Haley,
Johnson, Kricr, Lucio, Moncrief, Montford, Parker, Ratliff, Rosson, Sibley, Tejeda,
Truan, Turner, Whitmire, Zaffirini,

Nays: Armbrister, Bivins, Brown, Harris of Tarrant, Harris of Dallas,
Henderson, Leedom, Sims.

Absent: Lyon.
(President in Chair)
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Senator Green offered the following amendment to the resolution:
Floor Amendment No. 3

Amend C.S.H.J.R. 10 by striking everything after the words “State,” on linc

36, page |, and substituting therefor the following;
“gxcept that the Texas Department of Transportation, or any SUcCessor agency, may
issue revenue bonds for the cost of turnpikes, toll roads, or toll bridges under its
authority, and may pay administration costs, including salaries and general
administrative_expenses, out of funds appropriated to the department; provided,
that the full cost of the construction, maintenance and operation of turnpikes, toll
roads, or toll bridges under its authority shall be paid from tolls generated by those
projects.

The amendment was read and was adopted by the following vote: Yeas 25,
Nays 5.

Yeas: Armbrister, Barrientos, Bivins, Brooks, Brown, Carriker, Dickson, Ellis,
Glasgow, Green, Haley, Krier, Lucio, Moncrief, Montford, Parker, Ratliff, Rosson,
Sibley, Sims, Tejeda, Truan, Turner, Whitmire, Zaffirini,

Nays: Harris of Tarrant, Harris of Dallas, Henderson, Johnson, Leedom.

Absent: Lyon.

On motion of Senator Green and by unanimous consent, the caption was
amended to conform to the body of the resolution as amended.

The resolution as amended was passed to third reading by a viva voce vote.

RECORD OF VOTE

Senator Harris of Dallas asked to be recorded as voting “Nay™ on the passage

of the resolution to third reading.
COMMITTEE SUBSTITUTE
HOUSE JOINT RESOLUTION 10 ON THIRD READING

Senator Green moved that the Constitutional Rule and Senate Rule 7.20
requiring bills to be read on three several days be suspended and that C.S.H.J.R. 10
be placed on its third reading and final passage.

The motion prevailed by the following vote: Yeas 25, Nays 5.

Yeas: Armbrister, Barrientos, Bivins, Brooks, Carriker, Dickson, Ellis,
Glasgow, Green, Haley, Harris of Tarrant, Krier, Lucio, Monecrief, Montford,
Parker, Ratliff, Rosson, Sibley, Sims, Tejeda, Truan, Turncre, Whitmire, Zaffirini.

Nays: Brown, Harris of Dallas, Henderson, Johnson, Leedom.

Absent: Lyon.

The resolution was read third time and was passed by the following vote: Yeas
24, Nays 6.

Yeas: Armmbrister, Barrientos, Bivins, Brooks, Carriker, Dickson, Ellis,
Glasgow, Green, Haley, Krier, Lucio, Moncricf, Montford, Parker, Ratliff, Rosson,
Sibley, Sims, Tejeda, Truan, Turner, Whitmire, Zaffirini.

Nays: Brown, Harris of Tarrant, Harris of Dallas, Henderson, Johnson,
Leedom.

Absent: Lyon.
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MESSAGE FROM THE HOUSE

House Chamber
July 30, 199]

HONORABLE BOB BULLOCK
PRESIDENT OF THE SENATE

SIR: I am directed by the House to inform the Senate that the House has passed
the following:

S.CR. 9, Commending Rhonda Rene Morrison on her exceptional
achievements.

S.B. 82, Relating to the levy of an assessment against certain hospitals and
hospital districts and to the use of those funds; making an appropnation.

Respectfully submitted,

BETTY MURRAY, Chief Clerk
House of Representatives

{Senator Brooks in Chair)
BILL SIGNED

The Presiding Officer announced the signing in the presence of the Senate, afier
the caption had been read, the following enrolled bill:

S.B. 82 (Signed subject to Art. III,
Sec. 49a of the Constitution)

COMMITTEE SUBSTITUTE
HOUSE BILL 2 ON SECOND READING

On motion of Senator Parker and by unanimous consent, the regular order of
business was suspended to take up for consideration at this time on its sccond
reading and passage to third reading:

C.S.H.B. 2, Relating to primary, secondary, and post-sccondary education.
The bill was read second time.
(President in Chair)
Senator Haley offered the following amendment to the bill:
Floor Amendment No. 1

Amend C.S.H.B. 2, SECTION 1.03, by adding new Subsections {(g)-(i} to
Section 32.91, Education Code, to read as follows:

{g) In licu of contributing to the tuition protection fund, a school whose gross
amount of annual tuition and fees does not exceed $50,000 and does nol participate
in any state or federal student loan program may provide the board with evidence
of a bond at least equal to the value of the school’s gross amount of annual tuition
and fees for the period during which a_certificate is issued. Upon application for
certificate renewal the school must submit to the board evidence of a ncw bend or
contribute to the tuition protection fund pursuant to Subsections (b)-(f).

(h} In the event a school fails to have a bond in cffect pursuant to Subsection
{g) or to contribute to the tuition protection fund pursuant to Subsections (b,
the school's certificate is deemed void, and remains void until such time as the
school is recertified by the board and the school is in compliance with Subsections
(XD or (g).

(i) NOTICE REQUIREMENTS. A school must provide at least 30-days
notice 1o the board prior 1o the cancellation or cxpiration of the bond. The board
shall develop rules and procedures for providing notice to a_school which is in
non-compliance with Subsections {(b)-(f) or (g).
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The amendment was read and was adopted by a viva voce vote.
Senator Dickson offered the following amendment to the bill:
Floor Amendment No. 2

Amend C.S.H.B. 2 to add a new Section 9.04 as follows; and renumber all
subsequent sections.

Section 9.04. Subchapter A, Chapter 130, Education Code, is amended by
adding Section 130.007 to read as follows:

Sec. 130.007. HOLD HARMLESS FOR CERTAIN DECLINES IN
ENROLLMENT. (a)} If a public junior college experiences a decline of two percent
or more in enrollment from the college’s 1988-1989 academic year enrollment due
to service by members of its student body or their immediate family in military
activities related to hostilities in the Persian Gulf, the junior college is entitled to
receive from state appropriations for education programs an amount that is not less
than the amount of funds that the junior college would have received for that
purpose had there not been a decline in enrollment.

(b) For the purposes of this section, “hostilities in the Persian Gulf” refers to
the military action of the United States taken to enforce resolutions of the United
Nations relating to the invasion and occupation of Kuwait by the military forces
of the Republic of Irag.

(c) The amount of decrease in enrollment must be certified by the governing
board of the public junior college to the Texas Higher Education Coordinating
Board.

The amendment was read.

On motion of Senator Dickson and by unanimous consent, the amendment
was withdrawn.

Senator Sims offered the following amendment to the bill:
Floor Amendment No. 3
Amend C.S.H.B. 2 as follows:

In Article 10, Section 10.06, Subsection (a), delete , except that the
commissioner may discontinue weighted funding for any vocational course that
does not meet local, regional, or statewide labor market needs, as determined by the
comimissioner using the statewide and regional lists of prionity occupations
developed under Sections 21.113(b) and 21.115 of this code.

The amendment was read.

On motion of Senator Sims and by unanimous consent, the amendment was
withdrawn,

Senator Sims offered the following amendment to the bill:
Floor Amendment No. 4
Amend C.S.H.B. 2 as follows:

(1) In Article 10, Section 10.06, Subsection (a), strike 10 and substitute “nine”.
(2} In Article 10, Section 10.06, Subsection (c), strike 10 and substitute “nine”.

The amendment was read,
(Senator Brooks in Chair)
Senator Parker moved to table the amendment.
The motion to table was lost by the following vote: Yeas 14, Nays 16.

Yeas: Armbrister, Barrientos, Ellis, Green, Haley, Henderson, Krier, Leedom,
Moncrief, Montford, Parker, Rosson, Truan, Whitmire.
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Nays: Bivins, Brooks, Brown, Carriker, Dickson, Glasgow, Harris of Tarrant,
Johnson, Lucio, Lyon, Ratliff, Sibley, Sims, Tejeda, Turner, Zaffirini.

Absent: Harris of Dallas.

Question recurring on the adoption of Floor Amendment No. 4, the
amendment was adopted by a viva voce vote.

(President in Chair)

VOTE ON ADOPTION OF
FLOOR AMENDMENT NO. 4 RECONSIDERED

On motion of Senator Carriker and by unanimous consent, the vote by which
Floor Amendment No. 4 was adopted was reconsidered.

Question—Shall Floor Amendment No. 4 be adopted?
The amendment failed of adoption by the following vote: Yeas 12, Nays 19.

Yeas: Bivins, Brooks, Brown, Carriker, Dickson, Glasgow, Ratliff, Sibley, Sims,
Tejeda, Turner, Zaffirini.
Nays: Armbrister, Barrientos, Ellis, Green, Haley, Harris of Tarrant, Harris of

Dallas, Henderson, Johnson, Krier, Leedom, Lucio, Lyon, Moncrief, Montford,
Parker, Rosson, Truan, Whitmire.

Senator Ratliff offered the following amendment to the bill:
Floor Amendment No. §
Amend C.S.H.B. 2 as follows:

On page 67, line 7, insert the following;

“(a) For each full-time equivalent student in average daily attendance in an
approved vocational education program in grade nine, a district is entitled to an
annual allotment equal to the adjusted basic allotment multiplied by a weight of
1.15.”

Renumber subsequent subsections.

The amendment was read.

On motion of Senator Ratliff and by unanimous consent, the amendment was
withdrawn.

Senator Dickson offered the following amendment to the bill:
Floor Amendment No. 6

Amend C.S.H.B. 2 to add a new Section 9.04 as follows; and renumber all
subsequent sections.

Section 9.04. Subchapter A, Chapter 130, Education Code, is amended by
adding Section 130.007 to read as follows:

Sec. 130.007. HOLD HARMLESS FOR CERTAIN DECLINES IN
ENROLLMENT. (a) If a public junior college experiences a decline of two percent
or more in enrollment in the college’s 1990-1991 academic vear enroliment due to
service by members of its student body or their immediate family in_military
activities related to hostilities in the Persian Gull, the junior college is entitled to
receive from state appropriations for education programs a one time amount that
is not less than the amount of funds that the junior college would have received for
that purpose had there not been a decline in enrollment, specifically due to service
by members of its student body or their irnmediate family in_military activities
related to hostilities in_the Persian Gulf,

{b) For the purposes of this section, “hostilities in the Persian Gulf” refers to
the militarv action of the United States taken to enforce resoclutions of the United
Nations relating to the invasion and occupation of Kuwait by the military forces
of the Republic of Iraq.
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{c} The amount of decrease in enrollment must be certified by the governing
board of the public junior college to the Texas Higher Education Coordinating
Board and the Legislative Budget Board.

The amendment was read and failed of adoption by the following vote: Yeas
12, Nays 19,

Yeas: Brooks, Carriker, Dickson, Krier, Lucio, Moncrief, Sibley, Sims, Tejeda,
Truan, Turner, Zaffirini.

Nays: Armbrister, Barrientos, Bivins, Brown, Ellis, Glasgow, Green, Haley,
Harris of Tarrant, Harris of Dallas, Henderson, Johnson, Leedom, Lyon, Montford,
Parker, Ratliff, Rosson, Whitmire,

Senator Ratliff offered the following amendment to the bill:
Floor Amendment No. 7
Amend C.S.H.B. 2 as follows:

On page 67, line 7, insert the following:

“(a) For each full-time equivalent student in average daily attendance in an
approved vocational education program in grade nine, a district is entitled to an
annual allotment equal to the adjusted basic allotment multiplied by a weight of
1.15.” :

Renumber subsequent subsections.

The amendment was read.

On motion of Senator Parker, the amendment was tabled by the following vote:
Yeas 18, Nays 12, Present-not voting 1.

Yeas: Armbrister, Barrientos, Ellis, Green, Haley, Harris of Tarrant, Harris of
Dallas, Henderson, Johnson, Leedom, Lucio, Lyon, Moncrief, Montford, Parker,
Rosson, Truan, Whitmire.

Nays: Bivins, Brooks, Brown, Carriker, Dickson, Krer, Ratliff, Sibley, Sims,
Tejeda, Turner, Zaffinni,

Present-not voting: Glasgow.
Senator Koer offered the fol]'owing amendment to the bill:
Floor Amendment No. 8
Amend C.S.H.B. 2 by adding a new SECTION 12.051 as foilows:

SECTION 12.051. (a) For each student in average daily attendance who
attends a magnet school that serves three or more school districts, a school campus
may qualify for an annual allotment equal to the adjusted basic allotment
multiplied by .12.

(b} Funds allocated under this section must be used for the operation of a
magnet school that serves three or more school districts.

(c) To qualify for funding under Subsection (a) of this section, a school campus
must submit a plan for a magnct school that meets criteria_established by the
commissioner and that is determined by the commissioner to promote
consolidation, reduce duplicated administrative costs, improve program quality and
broaden curricular offerings.

(d} The commissioner shall adopt rules to administer this section_and shall
make the disbursements of funds under this section.

The amendment was read and was adopted by a viva voce vote.
{Senator Sibley in Chair)
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Senator Dickson offered the following amendment to the bill:
Floor Amendment No. 9

Amend C.S.H.B. 2, Article 12, SECTION 12.11, at page 71, to read as follows
and renumbering subsequent sections appropriately:

SECTION 12.11. Sectior 21.920(b), Education Code, is amended to read as
follows:

{(b) A student entolled in a school district in this state shall be suspended from
participation in any extracurricular activity sponsored or sanctioned by the school
district during the grade reporting period after a grade reporting period in which the
student received a grade lower than passing which is the equivalent of 70 on a scale
of 100 in any academic class. If at the end of the first three weeks of a suspension
the suspended student has achieved a passing grade in all subjects and the student’s
performance meets standards_established by the commissioner of cducation, the
campus principal shall remove the remainder of the suspension.

(c) in setting such standards, the Commissioner is directed to:

{t) seek the advice of parents, teachers, athletic directors,
administrators, students, and others;

(2) cnsure that the proper balance between curricular and
extracurricular activities is maintained;

(3) develop uniform standards that will be applied equally among all
districts. Such standards shall be promulgated and this provision shall take effect no
later than September 1, 1592,

SECTION Section 21.920(d), Education Code, as added by Section
1, Part F, Article IV, Chapter 28, Acts of the 68th Legislature, 2nd Called Session,
1984, is repealed.

The amendment was read.
(Scnator Armbrister in Chair)
(Prestdent in Chair)

Senator Haley offered the following substitute amendment to Floor
Amendment No. 9:

Floor Amendment No. 10
Amend Floor Amendment No. 9 to C.5.H.B. 2 by substituting the following:

Amend Section 21.920, Education Code, by adding (c).

(¢) “The Commissioner of Education will formu!ate recommendations related
to the current legislation affecting student eligibility for extra-curricular activities as
a part of a comprehensive plan for a performance-based system in public education.

The Commissioner is directed to:

-seck the advice of parents, teachers, athletic directors, administrators,
students, and other appropriate persons in preparing the recommendation;

-ensure that the proper balance between curricular and extra-curricular
activities is maintained;

-provide for the total well-being of all students;

-develop uniform standards that will be applied equally among all districts;

-collect data from school districts that include the number of students inetigible
for extra-curricular activities during the 1990-91 school year, the monitoring system
used to prevent student failure, the prescribed intervention following mid-grading
period notification of failure, and the corrective action taken in such cases.

The Commissioner will present the recommendations to the Legislative
Education Board and to the Governor no later than January, 1993.”




TUESDAY, JULY 30, 1591 321

The substitute amendment was read.
Senator Dickson moved to table the substitute amendment.
The motion to table was lost by the following vote: Yeas 15, Nays 16,

Yeas: Bivins, Brooks, Brown, Carriker. Dickson, Johnson, Krier, Leedom,
Lucio, Lyon, Sibley, Sims, Tejeda, Turner, Zaffirini.

Nays: Armbrister, Barrientos, Ellis, Glasgow, Green, Haley, Harris of Tarrant,
Harris of Dallas, Henderson, Moncrief, Montford, Parker, Ratliff, Rosson, Truan,
Whitmire.

Question recurring on adoption of Floor Amendment No. 10, the substitute
amendment was adopted by the following vote; Yeas 27, Nays 4,

Yeas: Armbrister, Barrientos, Bivins, Brooks, Brown, Carriker, Dickson, Ellis,
Glasgow, Green, Haley, Harris of Tarrant, Harris of Dallas, Henderson, Johnson,
Krier, Leedom, Lyon, Moncrief, Montford, Parker, Ratliff, Rosson, Sibley, Truan,
Turner, Whitmire.

Nays: Lucio, Sims, Tejeda, Zaffirini.

Question recurring on adoption of Floor Amendment No. 9 as substituted, the
amendment as substituted was adopted by a viva voce vote.

Senator Krier offered the following amendment to the bill:
Floor Amendment No. 11
Amend C.S.H.B. 2 as follows:

On page 78, line 12, after “undesired outcomes.” the following: The funding
formula for general academic teaching institutions shall place emphasis on
undergraduate teaching excelience.

On page 78, line 22, afier the word “legislatures.” the following: The funding
formula for general academic teaching institutions shall place emphasis on
undergraduate teaching excellence.

The amendment was read and was adopted by a viva voce vote.

Senator Brooks offered the following amendment to the bill:
Floor Amendment No. 12

Amend C.S.H.B. 2 as follows:

(1) In Section 14.03 of the bill, amending Section 58.002(a), Education Code,
strike Subdivision {1) of Section 58.002(a) and substitute the following:
(1) “Board” means the Texas Board of Health.
£2) In Section 14.08 of the bill, strike “Texas Higher Education Coordinating
Board” and substitute “Texas Board of Health™.

The amendment was read and was adopted by a viva voce vote.

Senator Johnson offered the following amendment to the bill:
Floor Amendment No. 13
Amend C.8.H.B. 2 by adding the following article, appropriately numbered:

ARTICLE . EMERGENCY STATE AID
SECTION . . The legislature may appropriate money to assist a
school district in eliminating a budget deficit that occurred in the 1990-91 school
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year and that threatens to prevent the school district from beginning operations for
the 1991-92 school year. The amount of assistance provided to a particular school
district may not exceed the sum of $125,000.

The amendment was read and failed of adoption by a viva voce vote.
Senator Johnson offered the following amendment to the bill:
Floor Amendment No. 14

Amend C.S.H.B. 2 by adding a new section and renumbering other sections
as necessary:

SECTION . Section 13.352, Education Code, is amended by adding a
new sentence to Subsection (d) (1) as follows:;
(d) Each principal shall:

(1) approve all teacher and staff appointments for that principal’s
campus from a pool of applicants selected by the district or of applicants who meet
the hiring requirements established by the district, based on criteria developed by
the principal after informal consultation with the faculty.; Exceptions to this
provision may be made under rules made by the Commissioner for the required
transfer and reassignment of personnel resulting from student mobility, return from
a district-approved leave of absence, legal requirernents, afirmative action, and
other legal circumstances in which a board of trustees must recognize the placement

of personnel;
The amendment was read and was adopted by a viva voce vote.
RECORD OF VOTE

Senator Brown asked to be recorded as voting “Nay™ on the adoption of the
amendment.

Senator Truan offered the following amendment to the bill:
Floor Amendment No. 15
Amend C.S.H.B. 2 as follows:

(1) In SECTION 15.11 (page 80, lines 49-51), strike Subdivision {3).
(2) In SECTION 15.11 (page 80, line 48), after “Code;” add “and”.
(3) In SECTION 15.11 (page 80, line 52), strike “(4)” and substitutc “(3)".

The amendment was read and was adopted by a viva voce vote,
RECORD OF VOTES

Scnators Leedom and Harris of Tarrant asked to be recorded as voting “Nay™
on the adoption of the amendment.

Senator Lucio offered the following amendment to the bill:
Floor Amendment No. 16
Amend C.S.H.B. 2 as follows:
Amend Section 15.11 by deleting line 52 of page 80.
The amendment was read and was adopted by a viva voce vote,
RECORD OF VOTE

Senator Harris of Tarrant asked to be recorded as voting “Nay™ on the adoption
of the amendment.
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Senator Barrientos offered the following amendment to the bill:
Floor Amendment No. 17
Amend C.S.H.B. 2 by adding SECTION 16.12 to read as follows:

SECTION 16.12. Subtitle B, Title 3, Education Code, is amended by adding
Chapter 63 to read as follows:
CHAPTER 63. STUDENT REPRESENTATION ON
GOVERNING BOARDS
SUUBCHAPTER A. GENERAL PROVISIONS
Sec. 63.01. DEFINITIONS. In this chapter;
(1) “Member school” means any general academic _teaching
institution as defined in Section 61.003(3) of this codeg.
(2) “University system” has thc meaning assigned by Section
61.003(10) of this code.
(3) “Governing_board” or “board” has the meaning assigned by
Section 61.003(9) of this code.
[Section 63.02-63.10 reserved for expansion]
SUBCHAPTER B. ADMINISTRATIVE PROVISIONS
Sec. 63.11. ADVISORY STUDENT REGENT. If the students of any
member school choose to participate in the program set forth in this chapter, the
governing board of each university system shall include a nonvoting advisory
student repent, selected as set forth in this subchapter,
Sec. 63.12, QUALIFICATIONS: TERMS. The advisory student regent
nominee must be a qualified voter. The advisory student regent serves for a term

of one year, beginning on September 1.
Sec. 63.13. SCHOQOLS LACKING STUDENT GOVERNMENT. At

member schools lacking student government, any duty assigned by this chapter to
the student government shall be performed by the general student population
through referendum.

Sec. 63.14. OPTIONAL PARTICIPATION. No member school shall
participate in the program set forth in this chapter unless the students of the member
school choose to participate through their student government. A member school
may remaove itself from program participation,

Sec. 63.15. NOMINATION AND SELECTION IN MULTISCHOOL
SYSTEMS. (a) The student government of cach member school of a university
system consisting of more than one member school shall nominate a student for the
position of advisory student regent. The nomination shall be forwarded to the
governor no later than June 1 of each year,

(b} The advisory student regent for cach university system consisting of more
than one member school shall be selected by the governor from a list composed of
the nominations of each member school. The selections shall be announced by the
governor no later than August 1 of each _vear.

{c) The university system’s advisory student regent may not be selected from
the same member school for two consecutive ycars.

Sec. 63.16. NOMINATION AND SELECTION IN SINGLE-SCHOQL
SYSTEMS. {(a) The student government of a member school in a university system
consisting of only one member school shall nominate three students for the position
of advisory student regent. The nomination shall be forwarded to the governor no
later than June 1 of each vear.

(b) The advisory student regent for cach single-school university system shall
be selected by the governor from a list composed of the nominations of the member
school. The selections shall be announced by the governor no later than August |

of cach year,
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Sec, 63.17. CERTIFICATE OF APPOINTMENT. The secretary of state
shall forward a certificale to the advisory student regent for each university svstem
within 10 days after the appointment, notifying the student of the fact of the
appointment. If any person so appointed and notified fails for 10 days to give notice
to the governor of acceptance, the appointment shall be deemed void and the place
filled from the remaining students on the nomination list.

Sec. 63.18. EXPENSES OF ADVISORY STUDENT REGENT. An advisory
student regent of each university system serves without compensation and any costs
incurred shall be paid by the student regent or from revenue collected from the
student services fee.

[Sections 63.19-63.20 reserved for expansion]
SUBCHAPTER C. POWERS AND DUTIES
OF ADVISORY STUDENT REGENT

Scc. 63.21. NONVOTING LIAISON TO BOARD. (a) The advisory student
regent shall represent the interests of system students and provide insight to the
board as to the perspective of system students.

(b) An advisory student regent has the same rights as any board member to
voice gpinions, to make recommendations or otherwise to participate in ail board
meetings, except that an advisory student regent is not entitled to vote on any matter
before the board. An advisory student regent may not be included in an executive
mecting of the board.

Sec. 63.22. ATTENDANCE AT BOARD MEETINGS. An advisory student
regent shall atiend each meeting of the governing board. Failure to attend two
consecutive board meetings voids the appointment of the advisory student regernt.
The student’s place shall be filled from the remaining roundtable members.

[Sections 63.23-63.30 reserved for expansion]
SUBCHAPTER D. SYSTEM ROUNDTABLE

Sec. 63.31. SYSTEM ROUNDTABLE. Each member school of a university
system consisting of more than one member school shall be represented on a system
roundtable by that school's advisory student regent nominee.

Sec. 63.32. POWERS AND DUTIES OF ROUNDTABLE. The system
roundtable shall meet on a schedule to be determined by the roundtable members
in order to ensure that the advisory student regent is aware of the concerns of the
students of each member school. The roundtable shall meet at least once prior to
the first governing board meeting of each vear following the certification of and
acceptance by the advisory student regent.

Sec. 63.33. CHAIRMAN OF SYSTEM ROUNDTABLE. The system
roundtable for each university system shall be chaired by the advisory student regent
for that university system.

Sec. 63.34. ATTENDANCE AT SYSTEM ROUNDTABLE MEETINGS.
Each roundtable member shall attend each meeting of the roundtable. Failure to
attend two consecutive roundtable meetings voids the membership of the absent
member, and the place shall be filled by nomination of the member school, as sct
forth in Section 63.15(a) of this code. Should the absent member also be the
advisory student regent, the member’s position as advisory student regent is also
forfeited and shall be filled from the remaining roundtable members, subject (o the
restrictions set forth in Subchapter B of this chapter.

The amendment was read.
(Senator Haley in Chair)
(President in Chair)
Senator Parker moved to table the amendment.
The motion to table was lost by the following vote: Yeas 11, Nays 17.
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Yeas: Armbrister, Bivins, Glasgow, Haley, Leedom, Moncrief, Montford,
Parker, Ratliff, Sibley, Sims.

Nays: Barrientos, Brooks, Brown, Carriker, Dickson, Ellis, Green, Harris of
Tarrant, Johnson, Krier, Lucio, Rosson, Tcjeda, Truan, Turner, Whitmire,
Zaffirini.

Absent: Harmis of Dallas, Henderson, Lyon.

Question recurring on adoption of Floor Amendment No, 17, the amendment
was adopted by the following vote: Yeas 19, Nays 9.

Yeas: Barrientos, Brooks, Brown, Carriker, Dickson, Ellis, Glasgow, Green,
Harris of Tarrant, Johnson, Krier, Lucio, Moncrief, Rosson, Tejeda, Truan,
Turner, Whitmire, Zaffirini.

Nays: Armbrister, Bivins, Haley, Leedom, Montford, Parker, Ratliff, Sibley,
Sims.

Absent: Harris of Dallas, Henderson, Lyon.
Senator Turner offered the following amendment to the bill:
Floor Amendment No. 18

Amend C.S.H.B. 2, Article 17, Subchapter J, by inscrting the word “Texas”
before the word “public” and the words “or private™ between the words “public”
and “institution of higher education” in Sec. 56.162(a) and Sec. 36.164; by
changing “an” to “a” and adding the word “public” before the word “institution”
in Sec. 56.166 and by adding the following to the end of that section: “On receipt
of a report from a private institution of higher education of the enrollment of an
eligible person, the coordinating board shall distribute to the student the lesser of
the amount of the tuition credit or the actual amount of the person’s tuition charges
for that cnrollment period.”; and by adding the word “eligible” between the words
“each™ and “institution of higher education” in Sec. 56.167(b).

TURNER
HALEY

The amendment was read.

On motion of Scnator Parker, the amendment was tabled by the following vote:
Ycas 19, Nays 9.

Yeas: Armbrister, Bivins, Brown, Carriker, Ellis, Glasgow, Green, Haley,
Harris of Tarrant, Johnson, Leedom, Moncrief, Montford, Parker, Ratliff, Rosson,
Sims, Truan, Whitmire.

Nays: Barrientos, Brooks, Dickson, Krier, Lucio, Sibley, Tejeda, Turner,
Zaffirini.

Absent: Harris of Dallas, Henderson, Lyon.

Senator Sibley offered the following amendment to the bill:
Floor Amendment No. 19

Amend C.S.H.B. 2 by adding ARTICLE 21 {page , line ) to read as
follows and renumbering existing ARTICLE 21 accordingly:

(a) The governing board of a postsecondary educational institution shall not
make or enforce any rule or policy subjecting any student or faculty member to
disciplinary sanction solely on_the basis of conduct that is speech or other
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communication that, when engaged in outside a campus of those institutions, is
protected from povernmental restriction by the First Amendment of the United
States Constitution or Section § of Article 1 ofthe Constitution of the State of Texas.

(b) Whoever is a student or faculty member enrolled or employed at an
postsecondary educational institution engaged in a violation of Subsection (a) may,
in a civil action, obtain appropriate injunctive and declaratory reljef, Upon motion,
a court may award attorney’s fees to a prevailing plaintiff in a civil action pursuant
1o this section.

{c) Nothing in this section shall be construed to authorize any prior restraint
of student speech.

{d) Nothing in this section prohibits the imposition of discipline for
harassment, threats, or intimidation, unless constitutionally protected,

{e) This section does not apply to any private postsecondary institution.

The amendment was read and was adopted by a viva voce vote.
(Senator Barrientos in Chair)
Senator Montford offered the following amendment to the bill:
Floor Amendment No. 20

Amend C.S.H.B. 2, Article 13, Section 13.01, Subsection (), by adding the
following sentence:

In assigning the meaning of “administrative costs”, the commissioner will take into
consideration the broadened role of the campus-level administrators in site-based
decision making,

The amendment was read and was adopted by a viva voce vote.
Senator Montford offered the following amendment to the bill:
Floor Amendment No. 21

Amend C.S.H.B. 2, Subsection (a), Section 21.041, Education Code, to read
as follows:

{a) Except as provided by this section, a student may not be given credit for a
class unless the student is in attendance for a number of [atHeast-88] days during
a semester provided by rule of the district’s board of trustees. The number required
for a certain semester may not be less than 80, and the total for the school year must
be 165.

The amendment was read and was adopted by a viva voce vote.

Senator Dickson offered the following amendment to the bill:
Floor Amendment No. 22

Amend C.S.H.B. 2 on page 77, line 54, by inserting “which participate in the
Permanent University Fund or the Higher Education Assistance Fund” after
“higher education” and before “reduce”.

The amendment was read.
(President in Chair)

On motion of Senator Parker, the amendment was tabled by the following vote:
Yeas 22, Nays 7.

Yeas: Armbrister, Barrientos, Brown, Ellis, Green, Haley, Harris of Tarrant,
Harris of Dallas, Henderson, Johnson, Krier, Leedom, Moncrief, Montford, Parker,
Ratliff, Rosson, Sims, Truan, Turner, Whitmire, Zaffirini.
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Nays: Bivins, Brooks, Carriker, Dickson, Glasgow, Lucio, Sibley.

Absent: Lyon, Tejeda.

Senator Haley offered the following amendment to the bill:
Floor Amendment No. 23

Amend C.S.H.B. 2 by adding the following and renumbering the subsequent
sections accordingly:

SECTION . Section 32.33(i), Education Code, is amended to read as
follows:

(i) The school is financially sound and capable of fulfilling its commitments
for training. A school may not list unearned tuition as a current asset unless the
amount shown in current assets that reflects unearned tuition_is offsct by an equal
amount shown as a current Lability. The school must mect one or more of the
following criteria in order to be determined as financially sound and capable of
fulfilling its commitments for training:

(A) current assets must bear a relationship to current liabilities in a
ratio of at least one-to-one,

(B) the equity of the school must be in excess of $10,000,000, or

(C) the school must have posted a bond, certificate of deposit, letter
of credit or comparable security, or set aside in a dedicated escrow account, each
made payable to the State of Texas, in an amount sufficient to cover the school’s
unearned tuition refund and recovery exposure. If the financial soundness of a
school is not demonstrated by audited or reviewed financial statements, then the
school must demonstrate to the Texas Education Agency that its financial records
accurately reflect its financial condition.

The amendment was read and was adopted by a viva voce vote.
Senator Zaffirini offered the following amendment to the bill:
Floor Amendment No. 24

Amend C.S.H.B. 2 by adding a new section appropriately numbered to read
as follows:

Amend Subchapter B, Chapter 55, Education Code, by adding Section 55.1712
to read as follows:

Sec. 55.1712. Laredo State University. (a) The board of regents of the Texas
A&M University System may acquire, purchase, construct, improve, enlarge, and
equip propertv, buildings, structures, facilities, roads, sidewalks, landscapes, and
related infrastructure for Laredo State University. The board may finance said
facilitics through the issuance of bonds pursuant to this subchapter and in
accordance with its existing system-wide revenue financing program and may
pledge irrevocably to the payment of such bonds all or any part of the aggregate
amount of student tuition charges required or authorized by law to be imposed on
students enrolled at Laredo State University; and the amount of any pledge so made
shall never be reduced or abrogated while such bonds, or bonds issued o refund
such bonds, are outstanding. Bonds issued pursuant to this subsection may not be
issued in an aggregate principal amount exceeding $30 million at each affected
university.

(b) The bonds issued hereunder and the facilities financed thereby shall be
subject to all approvals then required by law.

The amendment was read and was adopted by a viva voce vote.
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On motion of Senator Parker and by unanimous consent, the caption was
amended to conform to the body of the bill as amended.

The bill as amended was passed to third reading by a viva voce vote.

COMMITTEE SUBSTITUTE
HOUSE BILL 2 ON THIRD READING

Senator Parker moved that the Constitutional Rule and Scnate Rule 7.20
requiring bills to be read on three several days be suspended and that C.5.H.B. 2
be placed on its third reading and final passage.

‘The motion prevailed by the following vote: Yeas 31, Nays 0.

The bill was read third time and was passed by the following vote: Yeas 31,
Nays 0.

MEMORIAL RESOLUTION
S.R. 81 - By Zaffirini: In memory of Shannon Jerome Jordon of Laredo.
WELCOME AND CONGRATULATORY RESOLUTIONS

H.CR. 3 - (Ellisy Commending Johnnic Henderson for his lifelong
dedication to the public good and for his exemplary achievements as a labor leader
and a humanitarian.

S.C.R. 10 - By Brooks: Extending congratulations to Sister M. Andrea
Schueren on her Golden Jubilee with the Qrder of Sisters of Christian Charity.

S.R. 73 - By Sibley: Joining with the Citizens Concerned For Rosebud’s
Future and other citizens of Rosebud in welcoming Dr. Brock Moris to their city.

S.R. 74 - By Sims: Ertending congratulations to Mr. and Mrs. Carrol Hill on
the occasion of their 25th wedding anniversary.

S.R. 75- By Sims; Extending congratulations to Mr. and Mrs. Frank Meine,
Jr., of Fredericksburg on the occasion of their 50th wedding anniversary.

S.R. 76 - By Sims: Extending congratulations to Mr. and Mrs. Guy Abbott
of San Angelo on the occasion of their 25th wedding anniversary.

S.R. 77 - By Sims: Extending contratulations to Mr. and Mis. Lee B. Feuge
on the occasion of their 55th wedding anniversary.

S.R. 78 - By Sims: Extending congratulations to Mr. and Mrs. Gilbert Ray
of Fort Stockton on the occasion of their 50th wedding anniversary.

S.R. 79 - By Krier: Extending congratulations to General John R. McGiffert
on the occasion of his retirement as Executive Director of The Institute of Texan
Cultures and expressing appreciation for his invaluable services to the State of
Texas.

S.R. 80 - By Carriker: Extending congratulations to Mr. and Mrs. Benjamin
August Hutson on the occasion of their 60th wedding anniversary.

S.R. 82 - By Moncrief: Extending congratulations to the citizens of Fort
Worth, whose Southwestern Exposition and Livestock Show Rodeo is being
inducted into the Pro Rodeo Hall of Champions in Colorado Springs, Colorado.

S.R. 83 - By Tejeda: Extending congratulations to Sister Adele Lozano,
FMA, on the occasion of her 25th anniversary of Religious Profession.

S.R. 84 - By Tejeda: Extending congratulations to Luis Trevino of San
Antonio on achieving the rank of Eagle Scout.
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S.R. 85 - By Tejeda: Extending congratulations to the Harlandale United
Methodist Church in San Antonio on the occasion of its 80th anniversary.

ADJOURNMENT

On motion of Senator Brooks, the Senate at 2:15 p.m. adjourned until
11:30 a.m. tomorrow.

APPENDIX

Sent to Comptroller
(July 30, 1991)

S.B. 82

Sent to Governor
(July 30, 1991)

S.B. 82

FOURTEENTH DAY
(Wednesday, July 31, 1991)

The Senatc met at 11:30 a.m. pursuant to adjournment and was called to order
by the President.

The roll was called and the following Senators were present: Armbrister,
Barrientos, Bivins, Brooks, Brown, Carriker, Dickson, Ellis, Glasgow, Green, Haley,
Harris of Tarrant, Harris of Dallas, Henderson, Johnson, Krier, Leedom, Lucio,
Lyon, Moncrief, Montford, Parker, Ratliff, Rosson, Sibley, Sims, Tejeda, Truan,
Turner, Whitmire, Zaffirini.

A quorum was announced present,

The Reverend Wayne Williams, Parker Lane United Methodist Church,
Austin, offered the invocation as follows:

O God, who dwells in the high and holy place, and with persons also that are
of a contrite and humble spirit, we praise and bless You for Your presence with us
all our days.

When we are tempted, You seek to restrain and deliver us. When we do what
is wrong and get into trouble, You call us to repentance and give us the opportunity
for a new start. In time of trouble, when we know not where to turn, You come to
us with Your comfort and Your saving grace.

We do not ask immunity from all loss or pain, knowing that suffering may
teach us much, and that we are called to serve Your purpose of good regardless of
cost to ourselves, Give us wisdom and courage sufficient for the day, and such
measure of mental and bodily strength as may enable us for the work we have to
do.

Let Your spirit work mightily throughout this chamber, that justice, equality
and peace may prevail throughout this great State. Hear us, O God of the ages.
Amen.

On motion of Senator Brooks and by unanimous consent, the reading of the
Journal of the proceedings of yesterday was dispensed with and the Journal was
approved.



